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CITY 01? NASHUA

Petition for Valuation Pursuant To RSA 38:9

Order Addressing the Pennichuck Utilities’ Motion to Dismiss

~DER NO. 24~425

January 21, 2005

APPEARANCES: Upton & Hatfield, L.L.P. by Robert Upton, II, Esq., for City of
Nashua; MoLane, Gra± Raulerson & Middleton, P.A., by Steven V. Camerino for Pennichuck
Water Works, Inc., Pennichuok East Utilities, Inc., and Pittsfield Aqueduct Company, mc;
Wadleigh, Stan & Peters, P.L.L.C., by Stephen J. Judge, Esq. for Merrimack Valley Regional
Water District; Elizabeth Coughlin, Merrimack Valley Regional Watershed Council, Inc.;
Stephen William for Nashua Regional Planning Commission; Fred S. Teeboom, a customer
representing himself; Barbara Pressly, a customer representing herself; Drescher & Dokino, P.A.
by William R. Drescher, Esq., for the Towns of Amherst and Milford; Bossie, Kelly, Hodes,
Buckley & Wilson, P.A., by Jay L. Hodes, Esq., for the Towns of Litchfeld and Hudson;
Mitchell & Bates, P.A., by Laura A. Spector, Esq., for the Town ofPittsfield; Eugene F.
Sullivan, III for the Town ofBedford; Edmund 3, Boutin, Esq., for the Town of Merrimack;
Ransmeier & Speliman, P.A. by Dom S. D’Ainbruoso, Bsq. for Anheuser-Busch, Inc.; Michael
S. Giaimo, Esq. for the Business & Industty Association ofNew Hampshire; New Hampshire
State Representative Claire B. McHugh; Office of the Consumer Advocate by F. Anne Ross,
Esq. for residential ratepayers; and Marcia A. B. Thunberg, Esq. for the Staff’ of the New
Hampshire Public Utilities Commission.

I. PROCEDURAL ffiSTORY AN]) BACKGROUND

This docket was initiated by a petition from the City ofNashua (Nashua) on March 25,

2004, seeking valuation of all plant and property ofPittsfield Aqueduct Company, Inc. (PAC),

Pennichuck East Utilities, Inc. (PEU), and Pennichuek Water Works, Inc. (PWW) (together, the

Pennichuck Utilities or Pennichuck) necessary to establish a municipal water works system. The

subsequent procedural history has been detailed in Order No. 24,379 (October 1, 2004) and we

will not reiterate it at length here. Briefly, the Commission granted interventions by interested

parties and required Nashua to file supportive testimony in accordance with Puc 204.01(b). On
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April 5, 2004, the Pennichuck Utilities filed a Motion to Dismiss in Full or in Part or,

Alternately, to Stay Proceeding.’

On October 1, 2004, the Commission issued Order No. 24,379 requesting briefs on the

following legal questions: 1) can Nashua take the assets of PEU and PAC; 2) can Nashua take

assets of PWW that are not integral to the core system; 3) has Nashua properly followed the

voting requirements of N.H. RSA Chapter 38; and 4) was the vote consistent with the requests

made in Nashua’s valuation petition? Nashua, the Pennichuck Utilities, Fred Teeboom, and

Barbara Pressly filed briefs or position statements. Some members of the Merrimack Valley

Regional Water District (District) filed letters expressing support ofNashua’s Brief, though one

District member wrote to clarify that the District’s intervention is to provide members with

information only and that, in its view, support ofNashua’s briefwas beyond the District’s

authority.

II. POSITIONS OF TIlE PARTIES

A. City of Nashua

Nashua argues that RSA Chapter 38 allows Nashua to take any plant and property of the

Pennichuck Utilities lying outside the municipality that is required to promote the public interest,

as determined by the Commission. In Nashua’s view, the scope of authority to acquire extra-

municipal plant and property is commensurate with the scope of the public interest that the

Commission is authorized to consider, It contends that the statute makes clear that the

In addition to proceedings at the Commission, Nashua and the Penni chuck Utilities have been in litigation on
related matters in the New Hampshire Superior Court and United States Federal District Court. Among the issues
has been whether the Commission or the Court should have jurisdiction over the valuation and taking. On
September 1, 2004, the Hilisborough County Superior Court — Southern District ruled that Nashua could proceed
with its valuation petition before the Commission, as the agency with primary jurisdiction to hear matters of this
type.
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Commission must determine how much plant and property situated outside the municipality the

public interest requires the municipality to acquire. See, RSA 38:2; 38:6; 38:9; and 38:14.

RSA 38:12 clearly permits a municipality to expand plant beyond its boundaries pursuant

to RSA 38:6-li, according to Nashua, and it avers that, in public utility matters, the scope of

public interest and public good are broad. See, RSA 369:1 and 4; 374:26; 374:30; 375-B:7;

378:27; and 378:28. Determining the scope ofpublic interest requires a balancing of the public

goods and the public harms and Nashua contends that in some state eminent domain

proceedings, including Montana, the public interest test involved a broad analysis of the impacts

of a taking. Similarly, it points out that in Pennsylvania the public interest analysis is broad,

involving review of the benefits and detriments to all affected parties.

Nashua urges the Commission to define the public interest broadly and review the

interests of customers, ratepayers, the will ofNashua voters, PWV~T’s shareholders, regional

water supplies, and the effect on smaller systems that might be retained by the Pennichuck

Utilities. The scope of taking, it contends, should be commensurate with the scope ofpublic

interest.

Unlike in past eminent domain proceedings before the Commission, while the

Pennichuck Utilities are separate legal entities, each with its own assets, own service territories,

and own corporate and legal history, Nashua contends that the utilities operate in an integrated

maimer. Taking of only assets situated in Nashua, it asserts, could cause the Pennichuck Utilities

to lose economies of scale that would impact cost and quality of service.

Since 1913, Nashua points out, New Hampshire has allowed municipal purchase ofplant

and property outside municipal limits that is necessary and in the public interest Based on that

fact, it is apparent, according to Nashua, that the Legislature envisioned instances in which the

3
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utility would want the municipality to acquire utility property outside the municipal limits such

as when the utility would be left with small, uneconomic portions of its business. It cites for

support the testimony of Representative Below on House Bill 528 before the Senate Committee

on Executive Department and Administration on April 21, 1997, wherein Rep. Below testified as

to the breadth ofpublic interest the Commission would review.

According to Nashua, the Pennichuck Utilities’ argument that RSA 38:6 prohibits a

municipality from taking assets of a utility that does not provide service within the municipality

is not supported by the broad public interest. Further, it ignores the reality of how PAC, PEU

and PWW operate. In giving the Commission the authority to require a municipality to acquire

property outside its municipal boundaries, Nashua contends the Legislature recognized that there

might be situations where outlying property that is part of a utility system, if not acquired, would

shift costs to the remaining ratepayers. PAC, PEU, and PWW are linked by economies of scale,

it concludes, and, therefore, should be considered one system.

With respect to the confirming vote, Nashua avers that the Nashua Board ofAldermen

intended to acquire the assets outside Nashua for the purpose ofestablishing a regional water

district as evidenced by their passage ofResolution R-02-27. The Aldermen resolved to

“establish a water works system and, in order to establish such water works system, to acquire all

or a portion ofthe water works system serving the inhabitants of the City and others.”2

According to Nashua, the voting procedure used by Nashua was the same as that used by

the City of Berlin in a municipal taking of the 3. Brodie Smith Hydro Station in Berlin, New

2Resolution: Endorsing and Encouraging the Creation of a Regional Water District, Providing for Municipal
Acquisition of the Public Water Works System and Pursuing Possible City Membership in a Regional Water District
on Mutually Beneficial Terms, dated December 2, 2002.
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Hampshire3 and in that case the Commission allowed Berlin to proceed under RSA Chapter 38.

Similarly, in this case, Nashua states, the acquisition was discussed at ward meetings and in other

forums around Nashua. Nashua also relied on newspaper articles in the Nashua Telegraph4 as

well as PAC, PEU, and PWW’s vigorous public relations campaign to provide the balance of

information to educate voters. On January 14, 2003, by a margin of 6505 to 1867, Nashua voters

confirmed Resolution R-02-127. On January 28) 2003, pursuant to RSA 38:6, the Aldermen

passed Resolution R-03-l 60 in which the Aldermen determined it necessary and in the public

interest to acquire PWW, PEU, and PAC. Finally, on February 5, 2003, Nashua indicated that it

notified PWW, PAC, and PEU of its interest to acquire all plant and property of the utilities.

B. Pennichuck East Utilities, Inc., Pittsfield Aqueduct Company. Inc., and
Pennichuck Water Works, Inc.

The Pennichuck Utilities argue that the plain meaning ofRSA Chapter 38 is contrary to

Nashua’s position and that RSA 38:6 is unambiguous in its requirement that a municipality may

only take property of a utility that serves the municipality. The Pennichuck Utilities also make

the following assertions: PAC and PEU are separate legal corporations and neither PAC nor

PEU generates or distributes water for sale in Nashua .~ While the pipes, mains, and water

supply of each of the Pennichuck Utilities are distinct and owned by the respective utility, PWW

employs the personnel necessary to operate the three utilities, and owns all of the trucks and

office equipment used to serve the customers of PAC, PEU, arid PWW. PWW charges PAC and

PEU their proportionate shares of overall costs. Furthermore, Pennichuck argues that the

Legislature used the singular form of the word “utility” in 38:7; 38:8; 38:9; 38:10; and 38:11 and

~ The docket, DE 00-211, was closed before a final determination was made, when the City ofBerlin withdrew its

request to take the facility by eminent domain.
l Nashua attached newspaper articles dated 1/6/03, 1/7103, 1/8/03, 1/10/03, 1/11/03; 1/12/03 and 1/14103.
~ PBU serves approximately 4,526 customers in the Towns ofAtkinson, Bow, Derry, Hooksett, Litchfield,
Londonderry, Peiham, Plaistow, Raymond, Sandown, and Windham, New Hampshire. PAC serves approximately
645 customers in the Town of Pittsfield. Pennichuck Utilities Brief at 3.
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the Legislature did not use the term to refer to affiliate public utilities. It also states that utility

affiliates have existed for years, preceding the Legislature’s amendment of RSA Chapter 38 in

1997 and the Legislature did not expand the definition of utility to include affiliates. According

to Pennichuck, eminent domain statutes are construed narrowly, which further supports the

argument that RSA Chapter 38 should not be expanded beyond its plain meaning.

Pennichuck argues that Nashua’s request essentially asks the Commission to pierce the

corporate veil. PAC, PEU and PWW are three separate, legally distinct corporations and

Pennichuck contends that the New Hampshire Supreme Court limits piercing of the corporate

veil to instances when the corporate identity has been used to promote injustice or fraud.

Nashua’s interpretation ofRSA Chapter 38, Pennichuck argues, could turn the public

interest presumption in RSA 38:6 on its head. Following Nashua’s logic, the vote by twenty

percent of Nashua’s voters creates a presumption that taking the water systems in Bow,

Newmarket, and Salem is in the public interest. This flawed logic, it asserts, would lead to

patently absurd results.

Pennichuck also posits that the Legislature contemplated a municipality needing to take

less than the complete plant and property of a utility as evidenced by RSA 38:9,111 and the

provisions allowing severance damages. Legislative testimony on RSA Chapter 38, it states,

indicates the legislature envisioned municipalities establishing distribution systems within

municipal bounds and only taking portions of the system outside the municipality to avoid

stranding customers and the legislative history thus confirms the plain meaning ofRSA Chapter

38.

The New Hampshire Supreme Court has affirmed the importance of municipal votes,

according to Pennichuok. In the case involving Manchester Water Works and its decision to

6
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fluoridate water, Pennichuck points out that the Court held that Manchester Water Works bad

violated RSA 485:14 by failing to obtain approval from the other towns it served.

With respect to the confirming vote, the Pennichuck Utilities aver that the action taken by

the Board ofAldermen is not consistent with the referendum presented to voters. The

referendum posed to voters was limited to whether acquiring “a]] or a portion of the water works

system currently serving the inhabitants of the City and others be confirmed.” It asserts that the

satellite systems in Newmarket, Raymond, and Salem do not serve “the inhabitants of the City”.

The Pennichuck Utilities argue, therefore, that Nashua’s attempt to lay claim to the assets of

PAC, PEU and PWW exceeds the scope of authority granted by the voters.

Finally, the Peimichuck Utilities assert that Nashua is essentially acting in the District’s

stead. Because RSA 38:2-a, VI specifically prohibits regional water districts from having the

power of eminent domain, it argues that the effort by Nashua to do what the District could not

should be prohibited.

C. Mr. Fred S. Teeboorn

Mr. Teeboom avers that the City ofNashua did not follow the voting requirements of

RSA Chapter 38. He also contends that the votes taken are not consistent with the requests made

in Nashua’s Valuation Petition. In support of his argument, Mr. Teeboom states that Nashua

failed to provide voters with sufficient information in support of and against the acquisition. The

lack of information did not allow voters to understand the full ramifications of the vote. He

contends that Nashua downplayed the actual costs of and revenue bond needs for the eminent

domain proceeding. He also contends that relevant cost comparison arid valuation information

was not provided to voters prior to the vote and the information is still outstanding.

7
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Mr. Teeboom argues that Resolution R-02- 127 endorses Nashua’s acquisition of PWW

but fails to state why the acquisition is in the public interest. The proffered reason is only a

general assertion that maintenance of an adequate supply of clean, affordable drinking water is

essential to the viability of any community. He also states that Nashua offers no explanation as

to why public ownership is better than private ownership. RSA 38:3 required voters be “duly

warned” of the confirming vote and Mr. Teeboom asserts that voters were only supplied

information through local newspaper articles and limited informational meetings. Mr. Teeboom

concludes that this does not qualify as being duly warned and Nashua should have provided

voters with negative aspects of the acquisition rather than solely disseminating positive

information.

D. Ms. Barbara Pressly

Ms. Pressly supported the purchase and regionalization of the water company but

objected to certain language contained in the District Charter. Ms. Pressly provided a detailed

account of how the decision to create the Charter came about. Ms. Pressly explained her

involvement in draffing the Charter and then how the Charter language changed subsequent to

her involvement. Ms. Pressly averred that it would be “logical and in the public interest to

maintain the status quo of the delivery service and transfer only ownership” of the water

company. Position Statement tiled October 25, 2004. Ms. Pressly recommended that Nashua be

given more votes on the District’s board because Nashua ratepayers constitute such a high

percentage of customers served. She also advocated for more Commission oversight of the

District.6

6Ms. Pressly’s comments focus on the Regional Water District Charter and are not pertinent to the specific
questions posed for consideration ofthe Motion to Dismiss. The actions she urges the Commission to take,
moreover, are beyond the Corrirnission’s authority.

8
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Ill. COMMISSION ANALYSIS

By Order No. 24,379 (October 1, 2004), we provided, among other things, that the parties

submit briefs addressing four questions: 1) does RSA Chapter 38 grant Nashua the authority to

take the property of PEU, PAC and PWW, three affiliated entities that are subsidiaries of

Pennichuck Corporation; 2) can Nashua take assets of PWW that are not integral to the core

system; 3) has Nashua properly followed the voting requirements of RSA Chapter 38; and 4) was

the vote consistent with the requests made in Nashua’s valuation petition?

A. Does RSA Chapter 38 Grant Nashua Authority to take PEU, PAC and PWW?

The first question is a legal issue that must be resolved as a threshold matter in order to

promote the orderly conduct of the proceeding. In analyzing this issue, we first take official

notice that each of the three affiliates is a separate corporate entity,7 that each has been granted

separate franchises for the areas they serve,S that each is separately assessed by the Commission

pursuant to RSA Chapter 363-A,9 and that only PWW is engaged in the sale ofwater in

Nashua)° Nashua contends its eminent domain authority extends to all three affiliates; the

Pennichuck Utilities contend that Nashua’s authority does not extend to the property of PEU or

PAC.

Inasmuch as a municipality may exercise only those powers the legislature specifically

grants, and those powers that are implied or incidental to an express grant, Lavallee v. Britt, 118

N.H. 131, 131 (1978), the first step in our analysis is to examine the enabling language contained

in RSA 38:2. That provision states: “Any municipality may.. .take. . .plants for the manufacture

~‘ Pennichuck Utilities’ Memorandum of Law on Scope of RSA Chapter 38, October 25, 2004 at 2-3.
~ See, e.g. Pe?rnichuck Water Works, Inc. 68 NFIPUC 253 (1983); Fennichuek East Utilities, Inc. 83 NHPUC 191
(1998); PittsfIeld4queduct C’ompany, hic. 23 NHPUC 44 (1998).
~‘ State of New Hampshire Public Utilities Commission Fiscal Year 2005 List ofUtility Assessments at 27-28.
‘°Pennichuck Water Works, Inc. 68 NHPUC 253 (1983).

9
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and distribution of.. .water for municipal use, for the use of its inhabitants and others, and for

such other purposes as may be permitted, authorized, or directed by the commission.”

After setting forth the grant ofauthority, RSA Chapter 38 then details the process that a

municipality must follow in order to exercise that authority. RSA 38:3 provides that a 2/3

majority vote of the governing body must approve the acquisition, which in turn must be

confirmed by a majority vote at a general or special election of the municipality’s voters. This

confirming vote creates a rebuttable presumption that the taking is in the public interest. RSA

38:6 then requires that the governing body “notify in writing any utility engaged, at the time of

the vote, in... distributing.., water for sale in the municipality, of the vote.” That section also

provides that the municipality “may purchase all or such portion of the utility’s plant and

property located within such municipality that the governing body determines to be necessary for

the municipal utility service, and shall purchase that portion, if any, lying without the

municipality which the public interest may require... as detennined by the commission.”

RSA 38:7 concerns a reply by the utility. If the reply is in the negative, then the

municipality may proceed to condemnation of the property as provided by RSA 38:10. In the

event the municipality and the utility are not agreed as to price and to how much, if any, of the

property to be taken, the Commission, after notice and hearing, must decide what will be

condemned and the price to be paid. RSA 38:9. Unless the municipality and the utility agree on

the sale of utility property, pursuant to RSA 38:11, the Commission must determine whether the

taking is in the public interest and may set conditions in.order to satisfy that the public interest

will be met.

On first reading, RSA 38:2 appears to be a broad grant of authority to a municipality. It

allows the taking ofproperty for use not only by the municipality and its inhabitants but by

10
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“others”, which is undefined, and “for such other purposes,” also undefined, as authorized by the

Commission. Nashua argues, accordingly, that it may take the property of the three utilities,

PWW, PEU and PAC. The Pennichuck Utilities disagree, arguing that RSA 38:6 limits

Nashua’s authority to take the property only of a utility engaged in the sale of water in Nashua,

namely PWW.

While the Permichuck Utilities contend that the plain and ordinary meaning of RSA

Chapter 38 is unambiguous, we disagree. The parties have posed plausible conflicting

interpretations of RSA Chapter 38 based on references to separate, specific statutory language.

As a consequence, in order to resolve the conflict, we look to case law, legal treatises, and to

recognized rules of statutory construction for guidance on how to interpret the breadth of the

power of eminent domain. First, as an overarching principle, we recognize that a legislative

grant of power to condemn for a public use may be exercised only within a clear definition of the

grant, bounded by the express words or necessary implication of those words, Maine-New

Hampshire Interstate Bridge Authority v. Ham, 91 N.H. 179, 181 (1940). Tn addition, we note

that “Statutes confeiring the power of eminent domain are subject to strict construction against

the one exercising the power and in favor of the landowner.” 26 Am Jur2d, Eminent Domain

~20. Furthermore, we must interpret the statute “not in isolation, but in the context of the overall

statutory scheme” and we must “keep in mind the intent of the legislation, which is determined

by examining the construction of the statute as a whole.” Appeal ofAshland Electric

Department, 141 N.H. 336, 341 (1996). Finally, in light of the internal conflict posed by the

seemingly broad grant of authority that Nashua argues is contained in RSA 38:2 and the

limitation that the Penuichuck Utilities argue is contained in RSA 3 8:6, we turn to legislative

‘11
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history to determine the Legislature’s intent. Petition ofPublic Service Co. ofNew Hampshire,

130 N.H. 265, 282 (1988).

Within this analytical framework, the crux of the issue here is the proper interpretation of

RSA 3 8:6. Nashua essentially ignores the portion of the statute that requires notice to a utility

engaged in the sale of water in Nashua and focuses instead on the later reference in RSA 38:6 to

acquiring such property as the public interest requires. Pennichuck, by contrast, centers its

argument on the required notice to a utility engaged in the sale of water in Nashua, which would

be limited to PWW. The relevant questions then become: Is RSA 38:6 a mere notice provision,

i.e., can the reference to a utility engaged in the sale of water in the municipality be read broadly

or overlooked? Or does RSA 38:6 constitute a substantive limitation on the grant of authority in

RSA 38:2, i.e., must the reference to a utility engaged in the sale ofwater in the municipality be

strictly construed? Furthermore, is RSA 38:6 instructive as to legislative intent, i.e., can it be

read in concert with legislative history and other principles of statutory construction to divine the

proper interpretation?

To answer these questions, we begin first by considering RSA 38:6 through the lens of a

strict construction which, based on the citations above, we conclude we are required to do. In the

context of a strict construction, we must give meaning to the language requiring that the

governing body notify the “utility engaged.. .in. . . distributing.. .water for sale in the

municipality.” RSA 38:6. Consequently, because PWW is the only utility selling water in

Nashua, it follows that only PWW could be the recipient of a valid notice and, therefore, only the

property of PWW could be taken.

As to Nashua’s argument regarding the language later in RSA 38:6 that the municipality

“shall purchase that portion, if any, [of the plant and property] lying without the municipality

12
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which the public interest may require,” that particular public interest determination must be read

in the context of a narrowly construed grant of authority and not in a manner that would

invalidate the notice requirement. Appeal ofAshland, 141 N.H. at 341 (one must read two

statutes of similar subject matter so as not to contradict one another and to effectuate the overall

legislative purpose). In addition, we must read the provision in the context of the statute overall

and not isolate particular words or phrases. Appeal ofAshland, 141 N.H. at 341.

Moreover, Nashua’s approach would conceivably make the taking power pursuant to

RSA 38:2 virtually unlimited, which would be incompatible with the Court’s ruling in Maine-

New Hampshire Interstate Bridge that a power of eminent domain may be exercised only within

a clear definition of the grant of authority. In Maine-New Hampshire Interstate Bridge, the

Bridge Authority’s taking of an easement for use by a utility was neither expressly authorized

nor necessarily implied by its enabling statute. 91 N.H. at 181. In this case, Nashua seeks to

make the reference in RSA 38:2 to “others” limited only by the Commission’s determination of

the scope of the public interest, which we conclude that, as is applied to PEU and PAC, would be

an unwarranted expansion of the enabling language.

The strict constructionist approach is supported also by the Legislature’s actions in

adopting RSA Chapter 498-A, the Eminent Domain Procedure Act. While RSA Chapter 498-A

was later amended to exempt municipal takings ofutility property pursuant to RSA Chapter 38,

see Laws 1981, 3:2; Laws 1990, 70:3, the Legislature’s commitment to elements of due process

cannot simply be overlooked in the context of a public utility condemnation. This conclusion is

bolstered by the Court’s observations in Fortin v. Manchester Housing Authority, 133 N.H. 154

(1990) that RSA Chapter 498-A “protects the proprietary rights of individuals by imposing

numerous procedural burdens on the condenming authority.” 133 N.H. at 157. It is reasonable

13
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to conclude that the Court, in light of its decision in Fortin, would give comparable weight to

procedural steps that serve to safeguard proprietary interests in this case as well.

In seeking to resolve the conflicting interpretations ofRSA Chapter 38 posed by the

parties, we look also to legislative intent as expressed through its legislative history. In his

opening remarks before the Senate Committee on Executive Departments & Administration on

April 21, 1997, concerning the re-enactment ofRSA Chapter 38, Representative Bradley

indicated that House Bill 528 clarifies, simplifies and “lays some new groundwork for what is an

existing right now ofmunicipalities, towns and cities across the state to, through a process, take

over the existing utility network within their community or in some circumstances outside of

their community.”11 In addition, Representative Below noted that “it is important to realize that

the right ofmunicipalities to municipalize a monopoly utility system has existed from early in

this century and it exists in almost every state in the nation, and it has been exercised from time

to time,”2 Representative Below acknowledged as well “that a municipality may have to

acquire some property outside of its boundaries. If there farej some customers that would

otherwise be stranded with a small distribution line that crosses a municipal boundary the

commission would have the power to order the utility that is selling its property or having its

property acquired and also order the municipality to acquire that portion of a system that may be

outside of their boundaries.”3

Our reading of the legislative history of the re-enactment ofRSA Chapter 38 persuades

us that the Legislature intended that the extent of the taking power that could be exercised

beyond municipal boundaries would be limited. This conclusion is driven in good part by

~ New Hampshire Senate Committee on Executive Departments and Administrative, April 21, 1997 Committee
Report, p.].

Id. at 3.
Id. at 7

14
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Representative Below’s stated concern that a municipality may have to take some property

outside its boundaries in order to prevent the stranding of some customers. The fair inference to

be drawn from his statement is that extra-territorial talcings were presumed and intended to be

limited, The legislative history also makes repeated references to the taking of the property of a

utility, in the singular, and does not appear to contemplate the taking of the property of multiple

utilities, as Nashua seeks to do. It is also instructive to note that, given that PWW, PEU and

PAC are separately formed and franchised utilities, that the stranding concern espoused by

Representative Below would seem to be logically obviated with respect to customers of PEU

and PAC ifNashua were only permitted to pursue a taking of the property of PWW.

The legislative history and the legislative intent, therefore, are in conflict with Nashua’s

expansive interpretation of RSA Chapter 38. Moreover, Nashua’s interpretation would lead to

the incongruous result that a single municipality could effectively “municipalize” property in the

21 towns and cities that the Permichuck Utilities serve, Finally, ifNashua’s expansive

interpretation of RSA Chapter 38 were to be given credence, it would mean that Nashua had the

power to take property on a scale equivalent to a regional water district. We know, however, that

the Legislature specifically held back the power of eminent domain for water districts that are

formed pursuant to RSA 38:2-a. RSA 38:2-a, VI could not be clearer: “No regional water

district shall have the authority to take property by eminent domain.” Allowing Nashua to take

the property of up to 21 towns and cities and either operate them as a district or transfer them to

the District would appear to violate the intent ofRSA 38:2-a,VI. As the Court noted in Maine-

New Hampshire Interstate Bridge. the Legislature could have granted such power but chose not

to; unless the power can be found by express words or clear implication of the statute, there can

be no such grant of authority. 91 N.H. at 181.
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Based on the overall statutory scheme, the construction of the statute as a whole, and the

legislative history and intent, the related threads of the analysis of RSA Chapter 38 lead to the

conclusion that the eminent domain authority delegated by the Legislature in RSA 38:2 should

be narrowly construed and that the notice requirement in RSA 38:6 should be given full effect.

Accordingly, we find that the property of PEU and PAC may not, as a matter of law, be taken by

the City ofNashua.

B. Can Nashua Take Assets ofPWW that are not Integral to the Core System?

We have deteimined that Nashua is not entitled to take the property of PAC and PEU but

that Nashua is entitled to take the property of the utility that serves Nashua, namely PWW, if we

determine the taking to be in the public interest. We now address the issue ofhow much of

PWW’s property Nashua has a right to pursue. Preliminarily, we note that the question as posed

above implies a standard for taking, i.e., whether assets to be taken are integral to the core

system. Such a standard is not found in statute and has not been established by the Commission.

Consequently, the question is more accurately stated: What assets ofPWW may Nashua pursue

through condemnation?’4

RSA Chapter 38 contains no language defining the extent of a municipality’s taking,

other than the requirement that it be some or all of the utility that provides water to the

inhabitants of Nashua, as the Commission finds to be in the public interest. PWW’s franchise

includes the entire municipality of Nashua, as well as areas of three towns that are physically

14 The parties are not disadvantaged by our recasting of the question, as the determination of the extent of PWW’s

assets that Nashua may be entitled to take will be a factual one, based on the record yet to be developed in this
proceeding.
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interconnected to PWW’s Nashua facilities15 and portions of eight other towns that are not

physically interconnected.16

RSA Chapter 38 does not expressly restrict a municipality to taking only the minimum

amount ofplant and property needed to serve its inhabitants, or require that the customers of the

newly formed municipal water system all reside within the municipality. Nor is there a

requirement that the assets to be taken be physically located within, or even connected to, the

municipality. To the contrary, within the context of our discussion in the previous section, which

limits Nashua’s authority to PWW, RSA 38:2 states that a municipality is entitled to take “plants

for the manufacture and distribution of water for municipal use, for the use of its inhabitants and

others...” (emphasis supplied). RSA 38:6 states further that the municipality “may purchase all

or such portion of the utility’s plant and property located within such municipality that the

governing body determines to be necessary for the municipal utility service, and shallpurchase

thatportion. Ifany, lying without the municipality which the public interest may require...”

(emphasis supplied).

‘When feasible, we must construe the language of the statute in accordance with its plain

meaning. Appeal ofAshlandElecfric Department, 141 N.H. at 341. As discussed above, RSA

38:2 expressly authorizes taking ofplant and property “for the use of its inhabitants and others”.

Furthermore, RSA 38:6 expressly allows a municipality to take property outside its municipal

boundaries “which the public interest may require”. Finally, RSA 38:9 states that, when the

municipality and the utility fail to agree upon how much property “within or without the

municipality the public interest requires” be taken, the Commission will make the determination.

L~ Portions ofAmherst, Hollis and Merrimack are served through facilities interconnected to the Nashua facilities.

Pennichuck Utilities Memorandum of Law on Scope of RSA Chapter 38, October 25,2004 at 2.
~ Portions of Bedford, East Derry, Epping, Merrimack Milford, Newmarket, Plaistow and Salem are served
through facilities that are not interconnected to the Nashua facilities. Pennichuck Utilities Memorandum of Law on
Scope of RSA Chapter 38, October 25, 2004 at 2,
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We conclude, therefore, that Nashua is entitled to pursue all assets of PWW, regardless of which

customers those assets serve and where the assets are located. Whether it is in the public interest

to allow Nashua to take any or all of PWW’ s assets, however, remains a factual determination of

the public interest for the Commission to make. See RSA 38:10.

C. Has Nashua Followed Voting Requirements of RSA 38:3?

In order for a municipality to take utility property, it must first obtain a 2/3 majority vote

of the governing body to do so. RSA 38:3. The vote must then be confirmed by “a majority of

the qualified voters at a regular election or at a special meeting duly warned in either case”

within one year from the date of the initial vote of the governing body. If favorable, the majority

vote will create a rebuttable presumption that the taking is in the public interest. RSA 3 8:3.

It is uncontested, from the submissions ofNashua and the Pennichuck Utilities, that the

governing body, in this case the Nashua Board of Aldermen, passed by a 2/3 majority a

resolution to “establish a water works system and acquire all or a portion of the water works

system currently serving the inhabitants of the City and others.” Board of Aldermen Resolution

No. R-02- 127, November 26, 2002. Nashua has thus satisfied the first prong of the required

votes necessary to pursue a taking.

The second voting requirement is that a majority of the voters of the municipality confirm

the decision to take the utility property, within one year of the resolution. Again, according to

the uncontested submissions ofNashua and PWW, the voters ofNashua approved by nearly 78%

the Aldermen’s resolution to acquire “all or a portion of the water works system currently

serving the inhabitants of the City and others.” (8,395 votes were cast, 6,525 of which were in

favor.) This vote has been represented, without challenge, to have occurred on January 14, 2003,

which satisfies the one year requirement of the statute. The Pennichuck Utilities argue that,
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although a majority voted in favor, the voter turnout was very low and the information provided

in advance of the vote was not specific as to the assets to be taken. Mr Teeboom shares the

concern that the information prior to the vote did not fully inform voters.

RSA 38:3 is silent as to whether it requires a majority of votes cast in support or a

majority of eligible voters in support. New Hampshire law, however, resolves this question in a

similar case. in Laconia Water Company v, Laconia, 99 N.H. 409, 410 (1955), the City of

Laconia sought to acquire by eminent domain the Laconia Water Company and, pursuant to the

statutory requirements at the time, a majority of the “qualified voters” had to approve the

acquisition. Laconia Water Company challenged the vote, in which a majority of those voting

approved, but the majority in favor was far less than a majority of the qualified voters in the city.

The court rejected the water company’s argument stating that, absent a statutory provision to the

contrary, the city needed to attain a majority of those qualified voters at the meeting, not a

majority the qualified voters ofthe city. 99 N.H. at 412. The Laconia Court noted this is the

general rule, long respected, so that “[s]ilence on the part of the members not voting cannot be

counted against the express voice of another part voting.” 99 N.H. at 411, quoting Richardson v.

Union Congregational Society, 58 NH 187, 188 (1877).

Mr. Teeboom argues that the voters were not “duly warned” because Nashua did not pose

the issue in a “pro” and “con” format as votes for some purposes require. This is an issue that

has been addressed by the Hilisborough County Superior Court in Docket 02-E-044 1, Fred S.

Teeboom v. City ofNashua. The Superior Court, on January 6, 2003, ruled that Nashua was not

required to present the vote in the form Mr. Teeboom suggests, and denied Mr. Teeboorn’s

request for declaratory or injunctive relief. Similarly, we do not find the vote invalid for having

been presented in the format that Nashua selected.
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Further, Mr. Teeboorn argues that Nashua did not present adequate forums on the

proposal to voters prior to the vote and thus did not meet the requirement that voters be “duly

warned” prior to the vote. We do not construe the statute to require that voters be fully briefed

on all aspects of the issue, only that they be put on notice of the place, day and hour of the vote

and the subject matter of the question to be posed. We will not invalidate the vote on the basis

that Nashua did not present the matter to the public as often or in the format Mr. Teeboom might

have preferred. Based on the information presented, Nashua has met the voting requirements of

RSA 38:3.

ID. Was the Vote Consistent with Requests in Nashua’s Valuation Petition?

The final question we posed for briefing was whether the vote taken on January 14, 2003,

was consistent with the petition filed with the Commission on March 25, 2004. Because we have

found that Nashua is not entitled to pursue the assets ofPAC or PRU, it is not necessary to

determine if the vote sufficiently addressed the assets of those utilities. Further, having found

that Nashua is entitled to pursue the assets ofPWW both within and without Nashua’s municipal

boundaries, we only need to evaluate if the confirming vote was consistent with a taking of

Pww.

The language of the vote, as presented by Mr. Teeboom’7 and uncontested by the

Pennichuck Utilities and Nashua, mirrors the Board ofAldermen’s resolution R-02-127. It asks

if the voters will confirm the resolution to “establish a water works system and, in order to

establish such a water works system, to acquire all or a portion of the water works system

currently serving the inhabitants of the City and others...” It then states that “[a] YES vote

means that the City may continue to pursue acquisition of the Pennichuck water system under the

procedures outlined in RSA 38. A NO vote means that the City may not acquire the water system

Teeboom Brief, Exhibft III.
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now, and the issue may not be submitted to the voters again for at least two years.” The

resolution clearly puts voters on notice that the vote is whether to acquire some or all of the

Pennichuclc water system serving the inhabitants ofNashua and others which, in light of the

rulings contained herein, pertains only to the property of PWW. The Pennichuck Utilities argue

that the “system” Nashua voted to take must be limited to the “core system” of interconnected

facilities serving Nashua. We disagree, finding no basis to conclude that the vote extended only

to the physically integrated so-called “core system” ofPWW. The vote is consistent with the

extent of the City’s authority and, therefore, Nashua has satisfied the threshold voting

requirements of RSA 38:3 and is entitled to pursue the valuation petition.

B. Procedural Issues

Finally, we must address outstanding procedural issues. The Business and Industry

Association ofNew Hampshire (131A), which claims among its members some PWW customers,

sought late intervention and stated it did not anticipate sponsoring testimony. We will grant the

request but encourage the BIA and all parties, in the interests ofefficiency, to join where

possible, and avoid duplicative lines of testimony and examination.

A procedural schedule has not yet been adopted for the duration of this docket. We

understand from a filing of the Pennichuck Utilities on December 16, 2004, that they intend to

submit a Motion for Summaiy Judgment and have asked for 10 days from the issuance of this

order to make their filing. We granted the request by secretarial letter December 21, 2004. The

Motion for Summary Judgment, therefore, is due January 31, 2005. As recommended by the

Parties and Staff responses thereto must be filed within 30 days from the date the Motion is due,

that is, March 2, 2005.
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Another threshold issue discussed at the prehearing conference was whether the valuation

inquiry and the public interest inquiry should proceed in tandem or one should precede the other.

The Staff letter stated that the Parties and Staff recommended that four days after the submission

of objections to the Motion for Summary Judgment, those interested may file “statements or

memoranda on the question of whether the Public Interest and Valuation issues should be

bifurcated in this proceeding.” We accept this recommendation and await these submissions,

which will be due March 8, 2005. The only other procedural date proposed as a result of the

prehearing conference was a technical session. The recommendation had been to hold the

session on March 8, 2005, which would have been 30 days from the date statements were filed

on whether to separate the valuation and public interest inquiries. Though the timing seems

somewhat lengthy, we will adopt the recommendation of the Parties and Staff and schedule a

technical session 30 days from the date that memoranda on bifurcation are filed, that is, April 8,

2005.

The letters also refer to discussion, though no resolution, regarding a “data room” for all

documents related to the case. This would be in addition to the files (both electronic and in hard

copy) maintained at the Commission, all of which are open for inspection. We believe it is

appropriate to have a full set of materials available for review in the Nashua area, but will not

order creation of a data room at this time, as we understand the Parties and Staffwill be

discussing this at the April 8, 2005 technical session. To assist in those discussions, however, we

will require the data room to meet the following conditions: it shall make materials available for

review during regular business hours; it shall allow copying, at a reasonable fee, of any materials

which parties or members of the public may request; and information which the Commission

22



DW 04-048 -23 -

detennines to be confidential and exempt from public disclosure pursuant to RSA Chapter 91-A

shall be available only in redacted form.

We will not rule on other procedural issues that have been discussed, such as the use of

electronic filing, as we understand the Parties and Staff are still working on recommendations.

We will, however, provide the following guidance: we expect the Parties and Staff to use

electronic means where possible, and we Will waive administrative rules as needed to facilitate

electronic exchange of filings and discovery.

Based upon the foregoing, it is hereby

ORDERED, that the Pennichuck Utilities’ Motion to Dismiss as to Pittsfield

Aqueduct Company, Inc. and Permichuck East Utilities, Inc. is hereby GRANTED; and it is

FURTRER ORDERED, that the Pennichuck Utilities’ Motion to Dismiss as to

Pennichuck Water Works is hereby DENIED; and it is

FURTHER ORDERED, that the City ofNashua may proceed in this docket as

to the assets ofPennichuck Water Works, Inc. and not as to the assets ofPittsfield Aqueduct

Company, Inc. and Pennichuck East Utilities, Inc.; and it is

FURTHER ORDERED, that the intervention request of the New Hampshire

Business and Industry Association is GRANTED; and it is

FURTHER ORDERED, that PWW has until January 31,2005 to file a Motion

for Summary Judgment, responses to which shall be submitted by March 2, 2005; and it is

FURTHER ORDERED, that memoranda on the sequencing of the inquiries on

public interest and valuation shall be filed on March 8, 2005; and it is
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FURTUER ORDERED, that there shall be a technical session on April 8, 2005

at the offices of the Commission, at which time the data room and other procedural issues will be

addressed.

By order of the Public Utilities Commission of New Hampshire this twenty-first

day of January, 2005.

Thomas B. Getz Graham J. Morrison ~4ichael D. Harrington
Chairman Commissioner Commissioner

Attested by:

Debra A. Howland
Executive Director & Secretary
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residential ratepayers; and Marcia A.B. Thunberg, Esq. of the Staff of the New Hampshire PublIc
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I. INTRODUCTION

RSA 38 authorizes a municipality, with the approval of the Commission and at a value

set by the Commission, to take public utility property for the use of its citizens and others. The

City of Nashua (Nashua) has invoked RSA 38 in an effort to municipalize its local water utility,

Pennichuck Water Works, Inc. (PWW) and certain affiliates. In this order, based on an extensive

evidentiary record developed over twelve days of hearings, we grant Nashua’s petition, solely as

to PWW, with conditions, and provide our valuation of the assets to be taken by the

municipality.
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11. STATUTORY AUTHORITY

Chapter 38 of the New Hampshire Revised Statutes sets forth a detailed statutory scheme

thai municipalities may invoke in order to establish, or to assume the ownership of, “suitable

plants for the manufacture and distribution of electricity, gas, or water for municipal use, for the

use of its inhabitants and others, and for such other purposes as may be permitted, authorized or

directed by,the commission.” RSA 38:2, I,

In the case of a city such as Nashua, RSA 38:3 authorizes the municipality to move

forward with such a plan “after 2/3 of the members of the governing body shall have voted,

subject to the veto power of the mayor as provided by law, that it is expedient to do so,” and

provided that within one year of such decision, it is “confirmed by a majority of the qualified

voters at a regular election or at a special meeting duly warned in either case.” See also RSA

38:3-a (describing similar procedure as to regional water districts), 38:4 (as to towns or village

districts) and RSA 38:5 (as to unincorporated towns and unincorporated places).t All four

sections providing for a confirming popular vote specify that the effect of such a vote, if

affirmative, is to create “a rebuttable presumption that such action is in the public interest.”

Within 30 days of the confirming vote, the municipality must provide written notice of

the action to “any utility engaged, at the time of the vote, in generating or distributing electricity,

gas or water for sale in the municipality.” RSA 38:6. The notice must “include an inquiry as to

whether the utility elects to sell . . . that portion of its plant and property located within or

without the municipality which the municipality has identified as being necessary for the

municipal water service.” Id.

The authority granted by these three sections of RSA 38 is described therein not as the authority to take private
property but. rather, the authority to “initially establish . . a plant.’ It is clear from the overall ]anguage of RSA 3~
that. in appropriate circumstances, a municipality may exercise this establishment authority by instituting
condemnation proceedings.

26



DW 04.4)48

The utility or utilities must provide a response within 60 days. RSA 38:7. When, as

here, the utilities indicate an unwillingness to negotiate a sale, “the municipality may proceed to

acquire the plant as provided in RSA 38:10.” Id. Section 10, in turn, allows the municipality to

take the property by condemnation if, after notice and hearing, the Commission determines such

taking to be in the public interest. RSA 38:10. Moreover, pursuant to RSA 38:11, the

Commission “may set conditions and issue orders to satisfy the public interest.” The

Commission is also tasked with determining just compensation for the taking, pursuant to

authority set forth in RSA 38:9. Section 9 vests in the Commission not only the responsibility to

fix the price to be paid for the plant and property in dispute but also to determine “the amount of

damages, if any, caused by the severance of the plant and property proposed to be purchased

from the other plant and property of the owner.” Id. The Commission must also assess the

expenses of its investigation to “the parties involved.”

ilL BACKGROUND AND PROCEDUIW. HiSTORY

A. November 2002 to March 2004: Pre-Petitjon Events

On November 6, 2002, by a vote of 14-1, Nashua’s Board of Alderman decided pursuant

to RSA 38:3 to establish a municipal water works system and to acquire all or part of the

privately owned water works system serving Nashua’s inhabitants. The mayor approved the

aldermanic resolution on December 2, 2002. Nashua conducted a special meeting of its voters

on January 14, 2003, at which the voters confirmed the resolution by a vote of 6,525 to 1 .867.

Nashua provided RSA 38:6 notice on February 5, 2003 to three affiliated public utilities, all
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subsidiaries of the Pennichuck Corporation (Pennichuck): PWW, Pennichuck East Utilities, Inc.

(PEU), and Pittsfield Aqueduct Company (PAC).2

pWW serves customers in Nashua as well as in the towns of Amherst, Hollis, Merrimack

and Milford. PWW also owns and operates community water systems in Bedford, East Derry,

Epping, Milford, Newmarket, Plaistow and Salem. PELT serves customers in Atkinson, Derry,

Hooksett, Londonderry, Peiharn, Plaistow, Raymond, Saridown and Winciham. At the time of

Nashua’s notice, PAC served customers in Pittsfield; it has since expanded and now also serves

customers in Barnstead, Conway, and Middleton.

All three utilities responded in the negative to Nashua’s inquiry on March 25, 2003.

Negotiations ensued, without success, terminating in January 2004, Pennichuck thereafter

instituted civil proceedings against Nashua in Superior Court, alleging, inter alia, that RSA 38

was unconstitutional because it did not provide utilities subject to condemnation under the statute

with the right to ajury trial, and that Nashua had unreasonably delayed the institution of RSA 38

proceedings before the Commission,’ Nashua responded by filing its RSA 38 petition with the

Commission on March 25, 2004.

B. April 2004 through April 2005: Preliminary Proceedings

Although the next procedurai step in such circumstances is ordinarily the issuance by the

Commission of an order of notice, other developments intervened. Specifically, on April 5,

2004. PWW. PEU, and PAC jointly moved for dismissal of the petition or, in the alternative, for

a stay. In the wake of the motion, the Town of Milford filed an intervention reque≤t, Nashua

~ In most instances throughout the proceeding, both Pennichuck and its subsidiaries have appeared jointly.
Therefore, except where specifically indicated by the context, we use the term “Pennichuck” as shorthand to
describe all of the Pennichuck-affiliated entities that have appeared in the proceeding.

Pennichuck instituted two parallel proceedings in Superior Court, one seeking a declaratory judgment and the
other an action for damages. The former proceeded to the summary judgment stage: Nashua removed the latter to
federal court on May 17. 2004.
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tiled a pleading in opposition to the utilities’ joint motion, Nashua moved to disqualify the law

firm representing the utilities on the ground that the firm was also representing a different

municipality in an unrelated RSA 38 proceeding, and, on May 3, 2004, the Commission

indicated by secretarial letter that it would stay the docket pending the Superior Court’s

resolution of a request by Pennichuck to enjoin Nashua from proceeding before the Commission

on its petition.

PWW. PEU, and PAC submitted a pleading in opposition to the disqualification motion

on May 10, 2004. The Town ofMilford submitted a motion asking for a determination that its

bulk water contract with PWW would remain in effect; PWW, PEU, and PAC asked the

Commission to hold the motion in abeyance. The Superior Court denied the utiJities’ request for

an injunction against Nashua on June 7, 2004. Accordingly, the Commission issued an order of

notice on June 22, 2004, scheduling a pre-hearing conference for July 28, 2004 and establishing

a deadline for intervention requests. The Office of Consumer Advocate (OCA) entered an

appearance on behalf of residential customers pursuant to RSA 363:28 and the Commission

received intervention petitions from the Town of Bedford, PWW customer Barbara Pressly, the

Town of Hollis, the Town of Raymond, the Town of Hudson, the Town ofPittsfield, the Town

of Amherst. the Merrimack Valley Regional Water District, the Town of Londonderry, the

Nashua Regional Planning Commission, PWW customer Fred S. Teeboom, the Town of

Litchfield and the Merrimack River Watershed Council. PWW, PEU, and PAC objected to the

regional water district’s intervention request on the ground that its constituent towns had

separately sought intervenor status.
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The pre-hearing conference took place as scheduled on July 28, 2004. Thereafter, the

Commission received late intervention requests from Rep. Claire B. McHugh of Nashua, PWW

customer Anheuser-Busch, Inc., and the Town of Merrimack.

The Superior Court rendered its decision in the related declaratory judgment action on

August 31, 2004. See Pennichuck Corp. v. City ofNashua, 2004 WL 1950458. The Court

determined that: (1) Pennichuck had not been deprived of its right to due process by virtue of the

absence in RSA 38 of an opportunity for a Superior Court hearing, as opposed to a hearing

before the Commission, Id. at *4 to *5; (2) the question of whether Pennichuck is entitled on

equal protection grounds to a jury trial on the issue of damages was not yet ripe for adjudication,

Id. at *5; (3) a declaratory judgment was unnecessary on Pennichuck’s as-applied claim raising

the issue of inverse condemnation4 because an adequate alternative remedy, in the form of

damages, was available to Pennichuck in other proceedings, Id. at *6; (4) RSA 38 was not

facially unconstitutional on inverse condemnation grounds, Id.;, (5) Pennichuck was not entitled

to judgment in ~ts favor based on the doctrine of]aches,5 Id. at *7; and (6) based on the doctrine

of primary jurisdiction, the Commission, by virtue of its expertise, is the appropriate forum for

determining, at least in the first instance, whether Nashua could municipalize Pennichuck

subsidiaries other than PWW itself, Id. at 8. The trial court therefore entered summary judgment

Inverse condemnation, unconstitutional because it amounts to a taking without just compensation, occurs “when a
governmental body takes property in fact but does not formally exercise the power of eminent domain.” PeJtniChUL’k
Corp. v. City o~ Nashua. 152 N.H. 729, 733 (2005) (also noting that inverse condemnation can occur “through either
physical act or by regulation”) (citations omitted). As distinct from Pennichuck’s separate claim that RSA 38 is
facially unconstitutional on this ground. the as-applied claim argued that inverse condemnation had occurred here
based on the specific facts of the case.

Laches is “derives from contract principles which require that performance must be within a reasonable time when
no time for performance is specified by statute or agreement.” Pennichuck Corp. 152 N.H. at 736 (citations
omitted). In rejecting Pennichuck’s laches claim, the Superior Court determined that the City had not waited too
long to pursue RSA 38 in light of ongoing negotiations between the parties. ~f Greenwood v. New Hampshire
Public lidis. C’omm a. 527 F.3d 8. 15-16 (lb’ Cir., 2008) (concluding that laches barred federal preemption claim
that lay unasserted for 17 years>.
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in favor of Nashua but dismissed without prejudice the as-applied inverse condemnation claim as

well as the claim challenging the extent of Nashua’s RSA 38 municipalization rights.

Soon after the Superior Court’s decision in the declaratory judgment action, the U.S.

District Court for the District ofNew Hampshire issued its ruling on the merits of the separate

damages action. Specifically, on September 13, 2004, the federal court dismissed without

prejudice Pennichuck’s federal claims (raising issues of substantive due process and inverse

condemnation), deeming them to be unripe. Fennichuck Corp. v. City ofNashua, No. 2004

DNH 134, slip op. at 7 (D.N.H. Sept. 13, 2004), Declining pursuant to 28 U.S.C. § 1367(c) to

exercise supplemental jurisdiction over the non-federal claims (raising similar issues but

invoking the New Hampshire Constitution, common-law intentional interference with

contractual relations, and the state Consumer Protection Act, RSA 358-A), the U.S. District

Court remanded the case back to the New Hampshire Superior Court where it was first instituted.

Id. at 8.

The Commission issued its order following a pre-hearing conference on October 1, 2004.

See City ofNashua. Order No. 24,379, 89 NH PUC 565 (2004). In Order No. 24,379, the

Commission granted all pending intervention requests, suspended the motion to disqualify the

utilities’ counsel pending resolution of the unrelated RSA 38 proceeding, decided to hold the

Town of Milford’s motion in abeyance, directed the parties to submit briefs on the issues raised

by the pending motion to dismiss, directed Nashua to file testimony by November 22, 2004 with

regard to its technical, financial, and managerial capability as well as on public interest issues,

and scheduled an additional pre-hearing conference. Id. at 571.
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On November 30, 2004, the Superior Court dismissed without prejudice the remaining

claims in the damages action that had been remanded from the federal court. The Superior Court

characterized the damages action as follows:

The upshot of all of Pennichuck’s claims. . - is that the City has not invoked the
RSA 38 procedures in good faith and for the legitimate purpose of actually
acquiring some or all of Pennichuck’s property. Pennichuck avers that the City
has never had any real intention of acquiring Pennichuck’s property but instead
has used the specter of eminent domain proceedings to upset Pennichuck’s
attempt to merge with Philadelphia Suburban Corporation.

Pennichzick C’orp. i’. City ofNashua, No. 04-C-169, slip op. at 2-3 (N.H. Super. Ct., S.

Hilisborough Div., Nov. 30, 2004). The Superior Court ruled that these claims are not ripe for

adjudication until the proceedings before the Commission are concluded. Id. at 3-4. Pennichuck

did not appeal this decision.

Nashua filed testimony with the Commission as directed, extensive briefing took place,

the business and Industry Association of New Hampshire submitted an intervention request and,

on December 9, 2004, the second pre-hearing conference took place, followed by a technical

session.

The Commission issued Order No. 24,425 on January 21, 2005. See City ofNashua, 90

NH PUC 15 (2005). In Order No. 24,425, the Commission concluded that “the eminent domain

authority delegated by the Legislature in RSA 38:2 should be narrowly construed and that the

notice requirement in RSA 38:6 should be given full effect.” Id. at 23. Therefore, the

Commission ruled that Nashua could not condemn the property of PEU and PAC, inasmuch as

these utilities did not provide water service in Nashua. Id. However, the Commission also

concluded that Nashua was entitled to “pursue” all assets of PWW. even those assets located in

other municipalities and regardless of whether those assets are interconnected with the system

serving Nashua. Id. at 24. In so ruling, the Commission stressed that “[w]hether it is in the
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public interest to allow Nashua to take any or all of PWW’s assets . . . remains a factual

determination of the public interest for the Commission to make.” Id.

The Commission also ruled in Order No. 24,425 that Nashua had followed the

requirements of RSA 38:3 with regard to the confirmatory vote, rejecting arguments to the

contrary advanced by intervenor Teeboom’and by Pennichuck. Id. at 25-26. Finally, the

Commission made certain procedural determinations: that the intervention request of the

Business and Industry Association be granted, that the utilities should have until January 31,

2005 to file the motion for summary judgment they had indicated they would submit, that

responses to the summary judgment motion would be due on March 2, 2005, and that the

Commission would entertain pleadings on or before March 8, 2005 on the question of whether to

bifurcate the proceeding into separate “public interest” and “valuation” phases. Id. at 26. The

Commission scheduled a technical session and laid out certain ground rules for the centralized

~data room” under discussion by the parties and Commission Staff (Staff) as a means of

expediting discovery. Id.

PWW filed a motion for rehearing of Order No. 24,425 on Febmary 18, 2005, joined

thereafter by the Town of Merrimack. Nashua objected in writing on February 28, 2005, joined

thereafter by the Merrimack Valley Regional Water District, Neither PWW nor any of its

affiliates filed a summary judgment motion, but the Commission received extensive pleadings

from the parties on the bifurcation question, which the Commission resolved on March 31, 2005

in Order No. 24,447. See (‘irv ofNashua, 90 NH PUC 126 (2005). The Commission declined to

bifurcate the proceedings and directed the parties and Staff to develop a proposed procedural

schedule to govern the remainder of the proceeding. Id. at 129-30. On April 4,2005, the

Commission denied PWW’s motion for rehearing of the previous determination with regard to
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the extent of the assets Nashua could potentially municipalize. City ofNashua, Order No.

24,448, 90 NH PUC 130 (2005).

On April 5, 2005, the Commission received a jointly-filed intervention request from

PWW’s parent company, Pennichuck Corporation, as well as PEU, PAC (both no longer directly

subject to the municipalization petition, per Order No. 24,425) and a third affiliate, Pennichuck

Water Service Corporation (PWSC). The pleading noted that PWSC is not a public utility but,

rather, operates community and municipal water systems in New Hampshire and Massachusetts

under contract. Staff submitted an agreed-upon procedural schedule on April 12, 2005, Nashua

objected to the pending intervention requests on April 15, 2005, and intervenor Pressly submitted

an unsigned pleading, captioned as testimony, on April 20, 2005. The Town of Bedford and

intervenor McHugh submitted testimony on April 22, 2005.

By Order No. 24,457 (April 22, 2005) see City ofNashua, 90 NH PUC 157 (2005), the

Commission approved the proposed procedural schedule, granted a rules waiver that had the

effect of lengthening the applicable time for objecting to discovery requests from four to ten

days, and granted the pending intervention requests of the four PWW affiliates. The schedule, as

approved, called for several rounds of pre-filed direct testimony, punctuated by extensive

discovery, culminating in hearings in September 2006. Id. at 158-59.

C. April 2005 to November 2006: Discovery and Motion Practice

Over the course of the ensuing 20 months, the parties conducted discovery, developed

and submitted pre-filed written testimony. and presented the Commission with numerous

i.bscovery disputes, other procedural issues and a summary judgment motion. See secretarial

letter of June 24, 2005 (amending certain discovery deadlines); Order No. 24,485, 90 Ni-I PUC

289 (July 8, 2005) (denying Nashua’s request to limit discovery requests of PWW); Order No.
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24,487, 90 NH PUC 294 (July 8, 2005) (allowing PWW and affiliates to include claims about

monetary damages and other financial contentions in their “public interest” testimony); Order

No. 24,488, 90 NH PUC 297 (July 18, 2005) (granting PWW motion to compel discovery of

Nashua); Order No. 24,489, 90 NH PUC 300 (July 18, 2005) (denying PWW motion to compel

discovery of Town of Amherst and Merrimack Valley Water District); Order No. 24,494, 90 NH

PUC 314 (July 29. 2005) (denying Nashua motion to compel discovery of PWW); Order No.

24,495, 90 NH PUC 316 (July 29, 2005) (protective order as to certain information produced by

PWW and affiliates); secretarial letter of October 3, 2005 (revising procedural schedule); Order

No. 24,555. 90 NI-I PUC 568 (December 2, 2005) (denying rehearing of Order Nos. 24,487 and

24.488, and clarifying Order Nos. 24,489 and 24,494); Order No. 24,567, 90 NH PUC 619

(December 22, 2005) (denying PWW motion for summary judgment and PWW motion to bar

late-filed testimony, and revising procedural schedule); secretarial letter of January 11, 2006

(revising procedural schedule and postponing hearings to January 2007); Order No. 24,583

(January 27, 2006) (granting protective treatment of certain PWW information); Order No.

24,596 (March 3. 2006) (denying Nashua motion to consolidate DW 04-048 with Docket No.

DW 05-179, concerning proposed waiver of certain provisions of Uniform System of Accounts

for Water Utilities for PEU and PAC); Order No. 24,605 (March 24, 2006) (granting request for

protective treatment of certain information to be produced by Nashua); secretarial letter of April

19, 2006 (designating Staff witness Mark A. Naylor, Director of the Gas & Water Division, as

Staff advocate pursuant to RSA 363:32); Order No. 24,654 (August 7, 2006) (denying PWW

motion to compel discovery of Nashua); secretarial letter of September 7, 2006 (establishing 20

business-day deadline for motions to compel discovery); secretarial letter of September 7, 2006

(suspending deadline for submission of “capstone” testimony); secretarial letter of September 14,
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2006 (revising procedural schedule); Order No. 24,667 (Sept. 22, 2006) (denying, without

prejudice, PWW motion to strike pre-filed testimony of Nashua witnesses Hersh, McCarthy,

Henderson, Fuller, Anderson. and Raswyck); Order No. 24,671 (Sept. 22, 2006) (denying PWW

motion for rehearing of Order No. 24,654); Order No. 24,681 (Oct. 23, 2006) (granting in part

and denying in part PWW motion to compel discovery responses of Nashua); and Order No.

24,699 (Nov. 8, 2006) (granting PWW motion to compel discovery responses of Nashua and

denying Nashua motion for protective treatment of related documents). To the extent any of

these determinations bear upon the outcome of the proceeding, we discuss them infra.

Pennichuck also pursued an appeal of the Superior Court decision during this period. On

November 16, 2005, the New Hampshire Supreme Court affirmed the trial court’s decision. See

Pennichuck Corp., 152 N.H. at 741. Inter alia, the appellate tribunal held on the issue of inverse

condemnation that Pennichuck had not to date been “deprived of the economically viable use of

its property, nor will such a deprivation occur unless and until all necessary steps to the

condemnation process have been completed.” Id. at 734. The justices also rejected

Pennichuck’s argument that certain time limits, absent from RSA 38 but present in other eminent

domain statutes, should apply. Id. at 735-36.

Thus, with Pennichuck having exhausted its appellate remedies in civil court, and with

discovery here having been completed, by late November of 2006, more than four years after the

aldermanic vote that began RSA 38 proceedings and some 30 months after Nashua filed its

petition with the Commission, the case finally stood at the threshold of administrative hearing.

36



DW 04-048
- 13 -

D. November 2006 to January 2007: Motions in Liinine and Opening Hearings

On November 22, 2006, the Commission issued a secretarial letter that set forth how the

agency intended to proceed with final hearing preparations and the hearings themselves.

Specifically, the Commission: (1) scheduled a view of certain PWW facilities, pursuant to N.H.

Code Admin. Rules Puc 203.28, for December 6, 2006; (2) adopted, with certain modifications,

the hearing schedule agreed upon by the parties during a conference with the Commission’s

general counsel, providing for nine days of hearings between January 10 and February 1, 2007~

(3) ruled that the Commission would not entertain opening statements at hearing but, instead,

would receive pre-hearing briefs on or before December 15, 2006; (4) determined the order in

which the parties would present their witnesses, (5) set forth the order of cross-examination of

such witnesses; (6) required the parties to confer prior to hearing and pre-mark exhibits to the

extent possible; (7) established, in light of pending issues that had the potential to consume

hearing time if left unresolved, a deadline of December 12, 2006, with responses due ten days

later, for motions in lirnine; (8) scheduled argument, if necessary, on any such motions for

January 4, 2007; and (9) described how the Commission would handle any discussion of

confidential materials at hearing.

On November 27. 2006, Nashua submitted a pleading captioned as a “compliance tiling”

and motion for confidential treatment pursuant to Order No, 24,699. in this pleading, Nashua

asked the Commission to reconsider its determination that certain materials being produced in

discovery by Nashua were not entitled to protective treatment, also requesting that the

Commission determine that Nashua not be required to produce to PWW any additional materials

relative to a federal grand jury investigation in Indiana relative to the operations contractor

Nashua plans to employ upon assuming ownership of PWW’s facilities. Also on November 27,
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2006, PWW filed a motion in limine seeking to disqualify and strike the testimony of George E.

Sansoucy and Glenn C. Walker, Nashua’s expert witnesses on the issue of valuation.

PWW and the Pennichuck Corporation jointly flIed an objection to Nashua’s November

27, 2006 pleading on December 4, 2006. They requested that Nashua be directed to produce the

disputed information within 24 hours.

On December 6, 2006 the Commission’s view of certain PWW facilities was conducted

as scheduled, with most parties present.

The Commission issued Order No, 24,706 on December 8, 2006, ruling that, rather than

await responsive pleadings to PWW’s motion to disqualify and strike the testimony of Nashua’s

valuation witnesses, the Commission would deny the motion summarily but without prejudice.

The Commission described the issues raised in PWW’s disqualification motion as “essentially,

and obviously, unripe,” stressing that it was expressing no view as to the substance of PWW’s

motion.

Nashua filed three motions in limine on December 8, 2006. The first sought to exclude

the testimony of PWW witness R. Kelley Myers, which concerned the extent to which the

municipalization proposal continued to enjoy public support in Nashua. The second sought to

exclude evidence concerning severance damages, also requesting a determination that both

PWW and the Pennichuck Corporation were precluded from seeking severance damages

pursuant to RSA 38:9. The third motion sought to exclude certain supplemental testimony of

two PWW witnesses, Donald Ware, President of Pennichuck Water Works, and John F.

Guastella, Pennichuck’s revenue expert.

On December 13, 2006, the Commission’s general counsel filed a letter reporting on his

efforts to resolve the dispute between PWW and Nashua over the discoverability of information
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related to the grand jury investigation of Nashua’s operations contractor in Indiana. Later the

same day, the Commission issued a secretarial letter adopting the general counsel’s

recommendation, agreed to by PWW and Nashua, and which involved production of the

documents to PWW at a specified location.

Anheuser-Busch, Inc., the Merrimack Valley Regional Water District, Nashua,

Commission Staff, Pennichuck, and OCA filed opening statements on December 15, 2007,

PWW filed objections to Nashua’s three motions in limine on December 18, 2006.

On December 21, 2006, Nashua filed a motion asking the Commission to postpone the

hearings for at least 1 80 days and to convene a settlement conference, Appended to the motion

was a copy of Nashua’s written settlement proposal to PWW, for which Nashua requested

confidential treatment pursuant to N.H. Code Admin. Rules Puc 203.08. The general counsel

submitted a letter on December 27, 2006, summarizing certain hearing-related technical

arrangements as agreed to by Nashua and PWW.

PWW filed a pleading in opposition to Nashua’s motion for postponement on December

28. 2006. Also on that date, Nashua submitted: (1) a letter stating that Nashua had a good-faith

basis for requesting confidential treatment of the previously submitted settlement proposal,

expressing an intention to file a formal motion for confidential treatment; and (2) a letter

discussing certain of the logistical arrangements, related to exhibits, described in the general

counsel’s letter of the previous day. PWW responded by letter filed on January 3, 2007. Also on

January 3, both Nashua and PWW filed an agreed-upon witness schedule.

PWW filed a motion seeking reconsideration of Order No. 24,706, relative to Nashua’s

valuation witnesses, on January 4, 2007. On January 5, 2007, the Commission issued: (1) a

secretarial letter, denying Nashua’s motion to postpone the hearings; and (2) Order No. 24,722,
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granting Nashua’s motion to exclude PWW witness Myers, also excluding the testimony of

Brendan Cooney, the witness Nashua had proferred to rebut Mr. Myers. Order No 24,722

otherwise denied the pending in liinine motions and their requests to exclude certain evidence.

Nashua filed an opposition to the pending reconsideration motion of PWW on January 10, 2007.

January 10, 2007 also marked the opening of the merits hearing in the proceeding. The

Commission also heard testimony on January 11, 2007.

E. Jan Dary 2007 through July 2007: Agreed-to Stay

On the morning of the third scheduled hearing day, January 16, 2007, Nashua and

Pennichuck filed a joint motion to continue the hearing for 120 days. According to the motion,

the signatories had agreed upon such a continuance for the purpose of facilitating settlement

discussions. The movants also indicated that they may, upon expiration of the 120 days, seek a

further continuance of at least 60 days. They further requested that, during the stay period, all

parties be enjoined from submitting additional pleadings. The Commission granted the motion at

hearing on January 16, 2007, indicating that it expected to receive only submissions related to

the progress of the negotiations during the stay, and that any other submissions would be held in

abeyance absent extraordinary circumstances.

On February 22, 2007, the Commission issued a secretarial letter scheduling a status

conference for May 17, 2007, one day after the expiration of the 120-day stay. On April 23,

2007, the Commission rescheduled the status conference to May 16, 2007. Pennichuck, jointly

with Nashua, filed a motion on May 15, 2007 for an extension of the stay until July 16, 2007. By

letter of May 16, 2007, Nashua reported that intervenors Town of Milford, Town of Amherst,

Merrimack Valley Water District, Barbara Pressly, and Claire McHugh concurred in the request
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for a further stay. The Commission conducted the scheduled status conference on July 16, 2007,

granting the requested stay on May 18, 2007.

By secretarial letter of June 7, 2007, the Commission advised the parties of how it

miended to proceed in the event no agreement was reached by the expiration of the stay on July

16, 2007. The letter listed a series of hearing dates in August, September, October, and

November ii had reserved for possible use in this docket, scheduling a technical session for July

17, 2007. On July 16, 2007, by separate letters, Nashua and Pennichuck reported that they had

been unable to reach agreement and that the Commission should proceed with plans to resume

the hearings.

F. July 2007 through December 2007: Resumed Hearings and lirielIng

The technical session took place as scheduled on July 17, 2007. The Commission’s

general counsel thereafter tiled a report, setting forth the parties’ agreed-upon recommendations

for resuming the hearings and rescheduling witnesses. Deviating somewhat from these

recommendations, for scheduling reasons exogenous to this docket, the Commission by

secretarial letter on July 20, 2007 specified eleven days in September 2007 on which it would

conduct the resumed merits hearing. The parties were given until August 10, 2007 to submit

proposed witness schedules.

Pennichuck filed such a schedule, but it became clear that not all issues had been

resolved. Specifically, Pennichuck objected to Nashua’s plan to substitute two witnesses,

Stephen Siegfried and Alyson Wilians, both associated with Nashua’s operations contractor, for

witnesses who, according to Nashua, were no longer associated with the contractor (David Ford

and Robert Burton). Nashua filed a motion to that effect on August 10, 2007, to which.

Peimichuck objected on August 13, 2007. In addition, Pennichuck moved on August 15, 2007
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for leave to substitute Donald Ware as the witness sponsoring a portion of the testimony

previously submitted by Donald Correll, who presented the testimony as president of PWW but

had since left that post to become CEO of American Water. Nashua later acceded to

Permichuck’ s witness substitution request.

On August 21, 2007, the Commission issued a secretarial letter granting Nashua’s request

to add Mr. Siegfried and Ms. Willans to the list of those testifying, but also required Nashua to

tender them for deposition, further indicating that the Commission still expected Mr. Ford and

Mr. Burton to testify as well. The Commission explicitly declined to rule on an issue raised by

Pennichuck, concerning the participation of the two new Nashua witnesses in due diligence

efforts associated with the failed settlement negotiations~ characterizing PWW’s concerns about

such participation as speculative. The Commission stressed that it would rule on any such issues

as they arose at hearing.

By secretarial letter issued on August 24, 2007, the Commission added an additional half-

day of hearing time to the schedule, on September 7, 2007. The purpose of the change was to

accommodate a scheduling exigency related to one of Nashua’s witnesses.

Hearings took place as scheduled on September 4, 5, 7, 10, 11, 12, 13, 18, 19, and 26,

2007. PWW renewed its objection to Nashua offering testimony from Mr. Siegfried and Ms.

Willans, which the Commission ovemfled. On September 25, 2007, Nashua filed a written

motion to strike Mr. Ware’s testimony on behalf of PWW, arguing that Mr. Ware had given

~material false testimony” concerning PWW’s use of a so-called “computerized maintenance

management system” (CMMS). According to Nashua, Mr. Ware contradicted himself when he

stated that Nashua’s contractor would make no efficiency gains by implementing a CMMS

(because such a system was already in use at PWW) but later stated that he had little or no
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knowledge of such a system. According to Nashua, this had the effect of depriving Nashua of

the opportunity to cross-examine Mr. Ware fully on the question of PWW’s ability to manage

maintenance costs.

The parties thereafter made several filings in response to record requests posed during

the hearings. On October 11, 2007, PWW filed a list of 33 exhibits that were still subject to

disagreement among the parties as to admissibility. Chairman Getz, in his capacity as presiding

officer, took up these remaining evidentiary issues at a hearing held on October 12, 2007. He

issued his rulings by letter of October 17, 2007. In his ruling, the Chairman noted that 29 of the

disputed exhibits Fonsisted of responses made by Nashua to data requests interposed during

discovery. PWW had objected to admitting these documents on the ground that Nashua was

seeking to use them as an unfair means of supplementing the direct testimony of its witnesses.

The Chairman agreed that admission of these exhibits would be unfair and, therefore, he

excluded them. He also excluded three other disputed exhibits from the record, one, no. 111 7A,

that had been excluded at hearing and two others, nos. 1145 and 3258, concerning bidding by

multiple government entities for the purchase of an investor-owned utility. He admitted the

remainder of the disputed exhibits into evidence.

The Chairman’s letter fixed November 16, 2007 as the deadline for submission of post-

hearing briefs. This was based on a prior agreement of the parties to establish a due date that

was 30 days from the Commission’s ruling on disputed exhibits. By secretarial letter of October

29. 2007. the Commission established December 3, 2007 as the due date for reply briefs.

On February 22, 2008, the Town of Milford filed a water supply contract into which

Milford had entered with the City of Nashua. In essence, Nashua agreed that if the RSA 38

taking proceeds, Nashua would honor Milford’s current contract with PWW for backup water
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supply in connection with Milford’s own municipal water system. As recited in the motion,

Milford and Nashua jointly requested that the Commission approve the contract as part of its

consideration of the underlying municipalization request.

Staff filed a letter on February 22, 2008 commenting on Milford’s submission. Staff took

the position that the Commission lacks jurisdiction to consider the bulk water supply contract in

light of RSA 362:4. III-a(a)(2) (providing that a municipality selling water under a bulk supply

contract executed after July 23, 1989 is not thereby a public utility). Staff also raised concerns

about the potential necessity of reopening the evidentiary record to consider the contract and

possible due process issues. Pennichuck filed a pleading in opposition to the Milford motion on

February 27, 2008.

On February 29, 2008, the Town of Milford responded to Staff’s concerns. The Milford

letter stated that: (1) Nashua and Milford have simply asked the Commission to approve the

agreement pursuant to RSA 38:11 and :17 as a condition of approving the underlying

municipalization request, as distinct from resolving the question of whether the Commission has

jurisdiction to enforce the Milford-Nashua agreement; (2> neither Milford nor Nashua was

seeking to reopen the record in light of the agreement; and (3) the agreement simply “resolves

some of the issues in dispute between Nashua and Milford in this docket.”

IV. APPLICABLE LEGAL STANDARD

There is disagreement among the parties and Staff concerning the manner in which RSA

38 is applicable to this case. Accordingly, we begin our analysis with a discussion of the legal

framework.
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A. Pennichuck

It is the position of Pennichuck that we cannot grant Nashua’s RSA 38 petition unless

Nashua has demonstrated that the benefits of the proposed taking outweigh what Pennichuck

characterizes as “the substantial harm such a taking would cause.” Pennichuck Brief at 2.

According to Pennichuck, the authority for this proposition is found in the various New

Hampshire statutes governing condemnation and reflects the constitutional requirement that

property be taken by the government only for a public purpose.

Pennichuck further contends that the rebuttable presumption contained in RSA 38:3 has

~no meaningful application” to this case. Id. at 5. Tn the view of Pennichuck, this is because

Nashua is proposing to take utility property that extends into ten other municipalities1 none of

which have themselves approved municipalization under RSA 38 and two of which have actively

opposed Nashua’s efforts. Indeed, according to Pennichuck, to accord Nashua the RSA 38:3

rebuttable presumption in these circumstances would amount to an interpretation of the statute

that would allow a single municipality such as Nashua to take all of Public Service Company of

New Hampshire (PSNH), simply because Nashua is within the PSNH service territory.

B. Town of Milford

The Town of Milford, which opposes the transaction, contends that the RSA 38:3

rebuttable presumption is simply a presumption that the taking is in the interest of Nashua

citizens as opposed to New Hampshire as a whole. According to Milford, for the Commission to

allow Nashua to take advantage of the presumption in the circumstances of this case would be to

deprive every other municipality affected by the transaction of its due process rights. According

to Milford, Pennichuck has correctly asserted that in order for the transaction to receive approval

Nashua must demonstrate that the taking would result in net benefits to the public in general.
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C. Staff

Staff states that RSA 38:3 creates a rebuttable presumption that Nashua’s taking is in the

public interest. When faced with determining the public interest, Staff contends the Commission

has historically conducted a balancing of benefits which is nearly identical to the common law

balancing of benefits in eminent domain matters. With respect to Nashua’s contention that Order

No. 24,567 requires that it obtain franchise approval to serve customers outside of Nashua, Staff

stated the public interest determination under RSA 374 is subsumed in the public interest

analysis of RSA 38 and does not create undue complication. According to Staff, as long as the

Commission balances all benefits against the “harm and social costs~” both the public interest

standard of RSA 38 and the public exigency requirement applicable to all eminent domain cases

will have been appropriately addressed.

D. City of Nashua

Nashua has a much different view of the statutory and constithtional framework.

According to Nashua, to prevail in this case Pennichuck bears the burden of affirmatively

rebutting the RSA 38:3 presumption that the proposed taking is in the public interest. Nashua

contends that this rebuttable presumption in its favor applies not simply to the PWW assets

within Nashua’s borders but also the assets of the utility located in other municipalities.

In taking that position, Nashua contends that the Commission should revisit the

determination made on December 22, 2005 in Order No. 24,567 that Nashua is obliged to obtain

a utility franchise under RSA 374:26 and RSA 362:4, JII-a(a) with respect to areas outside of

Nashua that it would serve as the successor to PWW. In Order No. 24,567, the Commission

ruled that the RSA 38:3 rebuttable presumption applies only to the PWW assets and franchise

within Nashua because “only voters of Nashua had a voice in the vote that gave rise to that
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presumption.” Order No. 24,567 at 5, 90 NH PUC at 621-22. According to Nashua, this ruling

conflicts with the language in RSA 38:9 authorizing a municipality to petition the Commission to

determine “how much, if any, of the plant and property lying within and without the municipality

the public interest requires the municipality to purchase.” Nashua also invokes RSA 38:14,

which makes explicit reference to a municipality acquiring and operating utility property ]ocated

in another municipality, and which provides that the acquiring municipality “may operate within

such other municipality as a public utility with the same rights and franchises which the owners

of such outlying plant, as purchased, would have had such purchase not been made.”

In support of this argument, Nashua directs the Commission’s attention to Appeal of

Ashland Electric Department, 141 N.H. 336 (1996), in which the New Hampshire Supreme

Court ruled that RSA 38 required a municipal utility to obtain Commission approval prior to

expanding the utility’s facilities into the service territory of a public utility within the

municipality’s borders. According to Nashua, the Ashland Electric case supports its position

because, in its ruling, the Court made no reference to franchise approval but, instead, quoted

approvingly a Commission order describing the RSA 38 process as “comprehensive.”

According to Nashua, the rebuttable presumption that the transaction is in the public

interest applies not simply to the acquisition of assets located within Nashua but to all assets of

PWW. In support of this argument, Nashua contends that Sections 2, 6, 9, and 14 of RSA 38

give the Commission authority to determine how much property outside municipal boundaries it

is in the public interest for the municipality to acquire. In the opinion of Nashua, the Legislature

could have limited the effectiveness of the rebuttable presumption to areas within the

municipality itself, but chose not to do so. Therefore, according to Nashua, citing Hiusdale v.
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Chesterfield, 153 N.H. 70, 889 A.2d 32 (2005), it would be inappropriate for the Commission to

infer the existence of such a requirement.

E. Commission Analysis

We conclude that, because the Nashua Board of Alderman (by the requisite two-thirds

vote) and thereafter the voters of Nashua (by majority vote) have endorsed the proposed

municipalization of PWW, the plain language of RSA 38:3 entitles Nashua to a rebuttable

presumption that the proposed taking of the assets located within Nashua is in the public

interest!’ We therefore reject Pennichuck’s contention that the presumption has no meaningful

application to this case. Accordingly, it is the burden of Pennichuck, and the other parties who

oppose the petition, to demonstrate that the taking is not in the public interest as to the assets

lying within Nashua.

Unlike many eminent domain cases, this is not a proceeding in which the underlying

purpose of the proposed taking is being challenged as insufficiently public (as distinct from

private) in nature as to raise constitutional difficulties. Cf Kelo v. City ofNew London, Conu.,

545 U.S. 569 (2005) (holding that furthering city’s economic development plan was valid public

use under U.S. Constitution); Rocking/tam County Light & Power Co. v. Hobbs, 72 N.H. 531

(1904) (establishing constitutionality in New Hampshire of takings by electric utilities). Thai the

provision of public water supply is a public purpose of constitutional sufficiency requires no

discussion here. indeed, the Legislature has decided as much by enacting RSA 371 (authorizing

public utilities to institute condemnation proceedings before Commission).

As noted by Nashua. RSA 38:3 actually authorizes a municipality to ~~initiafly establish” a utility “plant” as
opposed to explicitly allowing the taking property of a functioning utility. No party has suggested that this
phraseology, which recurs elsewhere in RSA 38, raises any issues. Indeed, the Commission has previously declined
to mierpret the phrase “mitially establish. . a plant” as limiting a municipality’s authority to acquire existing utility
facilities. Set’ Cliv oJ Manchester, Order No. 23,350 (Nov. 22, 1999), 84 NH PUC 624. We thus need not address
Nashua’s argument about the meaning of the phrase in question.
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Similarly, by enacting RSA 38 the Legislature has explicitly endorsed the propriety of

municipalities taking utility property, further making the policy choice that such a taking is

presumed to be in the public interest in the circumstances of this case. Consequently, we are

called upon to allocate the burden of proof here to the municipalization opponents as to the assets

lying within Nashua.

To the extent necessary, we reaffirm Order No. 24,567 that the rebuttable presumption of

public interest applies only to utility property within Nashua’s municipal boundaries. Since it is

the confirming vote that generates the presumption, it follows that the Legislature’s intent was to

require us to accord a measure of deference to decisions arising out of the democratic process at

the municipal level. Obviously, it would run counter to that principle if the democratic process

in one municipality could have a potentially dispositive effect on the municipalization of

property in one or more other municipalities. Thus, as to assets located outside of Nashua,

Nashua bears the burden ofproving that the taking of those assets is in the public interest.

One additional issue requires discussion. There has been extensive argument, in various

contexts, about our authority to subject Nashua to ongoing regulatory oversight and set

conditions as part of an approval of the proposed transaction. In general, Nashua has proposed

such ongoing oversight as a means of protecting municipalities that currently rely on PWW for

wholesale water, Anheuser-Busch (which likewise purchases water from PWW on a wholesale

basis) and PWW customers not located in Nashua and thus not constituents of the municipal

officials who would have ultimate responsibility for the municipalized system. Opponents of

municipalization contend that we lack the authority to Set certain conditions because they would

have the effect of expanding our regulatory jurisdiction without legislative authority.
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It is well established that the Commission “is a creation of the legislature and as such is

endowed with only the powers and authority which are expressly granted or fairly implied by

statute.” Appeal ofPublic Service Co. ofN.J-I., 122 N.H. 1062, 1066 (1982) (citing Petition of

Boston & Maine Railroad. 82 N.H. 116, 116, 129 A. 880, 880 (1925)). Tn this instance, RSA

38:11 expressly grants the Commission authority, in making a public interest determination, to

“set conditions . . . to satisfy the public interest.” While this authority is not limitless, it surely

allows us to bind an acquiring municipality, especially to commitments it has made that have the

effect of causing it to function in some respects as if it were a regulated public utility, as long as

a reasonable nexus exists between those commitments and the public interest considerations at

issue in the proceeding.7 For this reason, we proceed with our analysis of the record with the

assumption that it is lawful to set conditions which fall squarely within the realm of utility

regulation, and that we will maintain continuing authority to enforce any conditions.

Lastly, as stated in Order No. 24,567, we conclude that Nashua must comply with RSA

374 relative to franchise approval for service it provides outside its corporate boundaries. RSA

362:4, 111-a specifically states that although a municipal corporation furnishing water service to

customers outside its municipal boundaries, shall not be considered a public utility in certain

circumstances, “[n]othing in this paragraph shall exempt a municipal corporation from the

franchise application requirements of RSA 374.” Furthermore, we do not agree with Nashua that

franchise approval for service outside of Nashua is impliedly granted by RSA 38:14, nor do we

see a conflict between RSA 38:9 and the franchise application requirement of RSA 374. in fact.

This reading of RSA 38:11 is consistent with RSA 38:2, which explicitly authorizes a municipality to take utility
property not simply to provide water for its inhabitants and other but also for “such other purposes as may be
permitted, authorized, or directed by the commission.” RSA 38:2, I. Likewise, section 2 of RSA 38 authorizes
municipalities to ‘[djo all other things necessary for carrying into effect the purposes of this chapter.” RSA 38:2.
Ill. See j~ ~ Wa,terworih, 149 NJ-I. 442, 445 (2003) (noting that statutes should be interpreted “in the context of
the overall statutory scheme and not in isolation”).
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any practical difference between the two is moot since review of Nashua’s franchise for service

outside Nashua has been accommodated in the instant proceeding. As such, we will consider in

this order whether it is for the public good for Nashua to be granted a franchise to provide water

service to customers located outside Nashua.

V. PUBLIC INTEREST ISSUES

We thus turn to the question of whether the proposed transaction is in the public interest

as required by RSA.38:3 and RSA 38:9, including what conditions are necessary pursuant to

RSA 38:11. At hearing, all parties were afforded an opportunity to present evidence and

examine witnesses. Post-hearing, however, only Pepnichuck, the Town of Milford, the Town of

Merrimack, Anheuser-Busch, Inc., Staff, and Nashua submitted argument on the issue of public

interest. Their positions appear below.

A. Pennichuck

According to Pennichuck, since PWW was restructured in 1983 to a holding company

structure, Pennichuck has, with the encouragement of the Commission, grown into a regional

utility willing to expand its operations and thereby solve endemic water supply problems.

Pennichuck further contends that, throughout this period of expansion, Pennichuck has

consistently demonstrated an ability to provide safe, adequate, reliable drinking water at

reasonable rates. This record, according to Pennichuck, “should not be taken for granted or

considered lightly.” Pennichuck Brief at 8.

Pennichuck contends that, if Nashua were allowed to condemn PWW, the core of

Pennichuck’s financial and operational structure would be gutted and Pennichuck would no

longer be able to play the role of regional utility. In support of this proposition, Pennichuck cites

the testimony of Messrs. Naylor. Patch, Correll, Guastella, and Ware. According to Pennichuck,
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PWW is the financial engine that generates most of Pennichuck’s earnings, which enables the

Pennichuck companies to invest in upgrades and new systems.

It is further the contention of Pennichuck that if the taking were to go forward the result

would be a significant loss of technical capability, both to the remaining Pennichuck entities as

well as, possibly, to Nashua’s contract operator. Pennichuck points out that all of the employees

who provide service to the non-PWW utilities are PWW employees and Nashua has indicated a

desire to hire PWW field staff and other operational personnel (as distinct from PWW

management). Thus, according to PWW, either Nashua and its contractors will be successful in

attracting PWW employees, in which case the remaining Pennichuck utilities will be drained of

vital experience, or Nashua and its contractors will be unsuccessful, in which case Nashua will

lack key operational capability. Pennichuck also raises the specter of PWW employees seeking

employment elsewhere to ensure that their positions are not among those that Veolia or Nashua

eliminate following the transition to municipal ownership.

Perinichuck dismisses as “not credible” any assurances from elected officials in Nashua

that as owners of the PWW system they will act in the best interests not only of Nashua’s

residents but also of residents of nearby and regional municipalities. Id. at 12. Pennichuck’s

point is that, once the system belongs to Nashua, there would be no more regional utility because

Nashua has no motivation to invest beyond its borders. Pennichuck further asserts that Veolia

has no interest in owning other systems (as opposed to operating them under contract). In that

regard. Pennichuck draws the Commission’s attention to Mr. Naylor’s testimony to the effect

that small water systems become troubled not because they lack qualified operators but because

they lack capital. Pennichuck also dismisses as speculation the notjon that some other,

unidentified utility might come forward to provide the kind of regional assistance Pennichuck
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has provided. The requisite economies of scale would simply be lacking, according to

Penn ichuck.

Pennichuck criticizes Nashua’s plans for management and operations post-takeover,

describing them as unprecedented, inefficient, and ineffective. According to Pennichuck,

Nashua plans to turn over PWW’s water systems to a pair of private contractors — Veolia and

R.W. Beck. which in turn would engage numerous subcontractors — without Nashua itself

employing anyone who knows anything about running a water utility. According to Penn ichuck,

although Nashua has characterized R.W. Beck’s role as owner’s representative, Veolia as the

system operator plans to report directly to municipal officials. This, according to Pennichuck,

means that ultimately any disagreements between the two contractors would have to be resolved

by politicians. Pennichuck contends that such issues would be resolved “in a highly politicized

forum where decisions are frequently made for reasons other than purely business

considerations.” Id. at 16. Pennichuck also hypothesizes that such a paradigm would make it

difficult to operate the PWW system on a day-to-day basis.

Pennichuck criticizes Nashua for having a “single-minded focus on reducing the

operating costs in its model” causing Nashua to “sacrifice prudent operational considerations,”

Jd. at 16-17. Conceding that Veolia is a multinational conglomerate with considerable expertise,

Pennichuck nonetheless points out that Veolia’s direct experience in operating combined water

supply and distribution systems at the scale of PWW is limited to Veolia’s work in Indianapolis.

Similarly. Pennichuck contends that Beck has never played the role of owner’s representative in

connection with a water distribution system, as opposed to a water supply facility or a

construction project.
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Relying on the testimony of Mr. Burton on behalf of Veolia, Perinichuck maintains that

the customer service structure planned by Nashua conflicts directly with the advice Nashua

received from Veolia. According to Pennichuck, Veolia advised Nashua to use only one entity

to receive and address customer service inquiries, on the theory that requiring customers to call

multiple contact numbers (e.g., depending on whether the call concerns billing or service) is

confusing and frustrating. Penrjichuck notes that Nashua’s plan (at least up until the last day of

hearings) called for billing and collection to be handled at City Hall with service issues directed

to Veolia.

Pennichuck argues that the operational paradigm contemplated by Nashua would replace

efficiency and accountability with the kind of complexity that is likely to cause problems to fall

through the cracks. According to Pennichuck, Veolia has experienced this sort of dispute as

demonstrated by litigation between Veolia and municipalities with which it had contracted. Exh.

3181. According to Pennichuck, Nashua has already had disputes with both Veolia and R.W.

Beck about the scope, nature, and cost of each contractor’s obligations to Nashua. Pennichuck

foresees “a mind set under which each party to the contract does only what it thinks is required

under their legal arrangement.” as opposed to “looking at each situation from the eyes of the

recipients of the water service.” Id. at 22.

Additionally, Pennichuck warns that internal political disputes are a significant risk to the

operation of the system under municipal ownership in Nashua. The utility directs the

Commission’s attention to witness Paul Doran’s useof the word “feisty” to characterize

Nashua’s Board of Aldermen. Id. at 23. Pennichuck points out that differences and factions

within Nashua’s city government have led to harsh public allegations, litigation, and labor
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disputes. In these circumstances1 according to Pennichuck, there is great potential that the

interests of customers in other communities will be compromised.

Pennichuclc foresees an “immense” impact on rates if the municipalization goes forward,

one that would eclipse any cost savings (e.g., income taxes, compliance costs) that would be

achieved as the result of public ownership. id. The source of this impact, according to

Pennichuck. would be the constitutional requirement for Nashua to pay the fair market value for

PWW assets, as opposed to the book value (i.e., depreciated original cost value) that is currently

the basis for PWW’s rates. Pennichuck contends that the testimony it proffered from witness

John Guastella demonstrates that at nearly any plausible purchase price any rate benefit posited

by Nashua is effectively eliminated. Pennichuck contends that Nashua has significantly

underestimated operating costs, the addition of which would cause rates under Nashua ownership

to be significantly in excess of those that currently apply under PWW ownership. Pennichuck

also asserts that, because the proposed contract between Nashua and Veolia shifts so many costs

into the “supplemental” category, it is simply impossible to ascertain the true cost to Nashua of

operating the utility. Id. at 25.

Relying on the testimony of Philip Asheroft, a Veolia official, Pennichuck notes that the

contract presented at hearing will change significantly before it is finalized and Veolia has

conducted its due diligence. According to PennIchuck, Mr. Ashcrofi made clear that Veolia kept

its base price down by shifting pricing risk to the municipality.

Pennichuck contends that even the cost projections of Nashua’s own valuation witness,

Mr. Sansoucy. demonstrate that the PWW system will be less efficient under municipal

ownership than that of the utility. Pennichuck points to his testimony that operating expenses

would total in excess of $10.4 million in 2008. According to Pennichuck, this figure would
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increase by more than $146,000 by adding amounts that Nashua witness Paul Noran of Veolia

indicated would need to be added to the base fee assumed by Mr. Sansoucy.

Pennichuck notes that one of its witnesses, John Guastella, offered an estimate of annual

municipal operating expenses that were more than $1 million lower than Mr. Sansoucy’s

projection. According to Pennichuck, this is not evidence that Nashua will actually be able to

achieve the same efficiencies as PWW. Rather, in the view of Penniehuck, even assuming that

Nashua could operate the system as efficiently as Mr. Guastefla estimated, using a rate base that

reflects the fair market value of the PWW system (as opposed to Nashua’s proposed valuation)

would result in rates that are effectively no different under municipal ownership than the rates

that PWW charges.

Pennichuck asserts that it is simply not possible to fairly and completely compare the

rates under Nashua’s proposed ownership with PWW rates. But, according to Pennichuck, if one

were to undertake such a comparison it would be critical to adjust the estimate of municipal rates

to reflect changes the municipality had itself proposed over the course of the case, known

operating costs that Nashua omitted or understated, and “additional costs that the Veolia contract

structure will impose but that are not reflected in the base fee” Id. at 28.

Pennichuck accuses Nashua of adopting a “cavalier” attitude about PWW customers

located outside of Nashua. Id. at 29. In the view of Pennichuck, Nashua has adopted an ever-

changing position about the effect of municipalization on those customers, originally contending

that their rates should go up because they subsidize other customers and later agreeing to

maintain rate parity. Noting the municipality’s agreement during the course of hearings to

subject itself voluntarily to regulation by the Commission with respect to the non-Nashua

customers, Pennichuck still contends that Nashua has offered nothing credible to divert a fact
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finder from the notion that non-Nashua customers will be victims of the vicissitudes of Nashua’s

often contentious political process. According to Pennichuck, the proposal for voluntary

submission to Commission jurisdiction is contrary to applicable law. To that end, Pennichuck

cited a series of federal cases to the effect that jurisdiction cannot be conferred on an

administrative agency by coi~isent of the parties.

According to Pennichuck, beyond the effects on the non-Nashua customers of PWW,

municipalization of PWW will trigger substantial rate increases for customers of PEU and PAC,

compared to the rates those PWW affiliates would be able to charge if PWW remains a

subsidiary of Pennichuck. Pennichuck points to the analysis ofMr. Guastella for evidence of

lost economies of scale. According to Pennichuck, Nashua’s disagreement with Mr. Guastella’s

detailed analysis, as laid out in the testimony of Mr. Sansoucy, is unsubstantiated and

speculative.

Pennichuck criticizes Nashua for offering up changes to its municipalization plan over

the course of the proceeding. Noting that Nashua did not submit a plan when it filed its initial

petition in 2004, Pennichuck contends that Nashua’s plans have evolved continuously from the

point at which they were first submitted in early 2006 to the hearings themselves, at which

Nashua proposed various conditions in response to evidence that had been adduced. According

to PWW, the evolving nature of Nashua’s plans not only presents a public policy problem but

also has the effect of depriving Pennichuck, as the owner of the property proposed for

condemnation, of its right to due process.

Finally, Pennichuck rejects Nashua’s assertion that it would be a better steward of the

public water supply than Pennichuck has been. According to Pennichuck, Nashua approved all

of the development plans (undertaken bya non-regulated affiliate of PWW after transfer of land
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previously held for resource protection purposes) that Nashua has criticized in this proceeding.

Moreover, according to Pennichuck, Nashua is seeking to rewrite history by suggesting that

stewardship concerns were the driving force behind its legal battle over this development, which

culminated in the New Hampshire Supreme Court decision reported as Appeal ofCity ofNashua,

121 N.H. 874 (1981). Pennichuck asserts that Nashua’s concern had to do with money —

specifically, the regulatory treatment that had the effect of allowing Pennichuck shareholders, as

opposed to customers, to receive the financial benefits of the real estate’s appreciation over the

years of its utility ownership.

Pennichuck directs the Commission’s attention to the testimony of its witness Eileen

Pannetier to the effect that Pennichuck’s stewardship program is one of the best in the region, the

best conducted by an investor-owned company, and superior to that of any government-operated

system of comparable size. Pointing out that control of development for watershed protection

purposes rests not with the utility but with the municipalities in which the watershed lies,

Pennichuck contends that Nashua has deliberately ignored the fact that the utility’s decisions on

which lands required continuing protection from development were based upon an extensive

environmental study. According to Pennichuck, Nashua provided no expert testimony to

undermine the reasonableness of Pennichuck relying on this report. The utility dismisses

Nashua’s testimony about watershed protection as non-credible because it came from people

who lacked expertise and were merely expressing personal opinions that are hostile to

development.

In its pleading of February 27, 2008. Pennichuck expresses opposition to the joint

motion, discussed supra, to approve the post-hearing contract entered into between Nashua and

the Town of Milford. According to Pennichuck, submitting the contract following the hearings
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amounts to an improper attempt to supplement the record without affording other parties an

opportunity for cross-examination. Pennichuck also contends that, notwithstanding the tenns of

the agreement, New Hampshire law provides that the Commission would have no jurisdiction to

regulate the provision of wholesale water service by Nashua to Milford.

B. Town of Milford

The Town of Milford operates its own municipal water system and has a bulk water

supply contract for backup purposes with Pennichuck. It asks the Commission to rule that the

proposed municipalization of PWW would not be in the public interest. According to Milford,

the municipalization would leave Milford without a backup water supply, inasmuch as the

contract automatically would terminate in those circumstances. Milford notes that it currently

relies on two wells for its primary water supply, and would not be able to assure its citizens

reliable water supply if one of the two wells should go out of service, even for routine

maintenance, after Nashua has taken over the PWW system. Noting the testimony of Alderman

McCarthy of Nashua to the effect that Nashua would continue to honor the contract, Milford

points out that the alderman had no authority to bind Nashua on this question.

The contract Milford filed on February 22, 2008, Milford’s cover letter to that contract,

and Milford’s letter of February 29, 2008 make clear that the town’s position on this issue has

changed somewhat. Milford and Nashua agreed that, should the municipalization proceed,

Nashua would essentially adopt the Milford-PWW contract for backup water supply. Milford

asks the Commission to treat the contract as a condition of approving the underlying petition,

suggesting that such a condition would have the effect of rendering its objections based on this

issue moot.
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Although the contract does not preclude Nashua from assigning its obligations under the

agreement, Nashua cannot relieve itself of its obligations under the contract by delegating its

obligations to another entity, particularly a water district. Concern about Nashua transferring the

system to a water district was an issue raised by Milford during and after the hearings. The

Nashua-Milford agreement also provides that Nashua will submit to, and will not challenge, the

jurisdiction of the Commission with respect to provision of water service to Milford, The terms

of the agreement are severable, i.e., if any provisions were declared invalid the overall agreement

would not become void.

While the contract appears to address all of the issues raised by Milford, the agreement

does not require Milford to support the underlying petition. The motion in support of the

contract indicates that the purpose of the agreement was simply to avoid an interlocutory appeal

of issues related to the Commission’s regulatory jurisdiction should Nashua proceed with

municipalization and, as noted supra, Milford’s February 29, 2008 letter indicates that the

contract resolves only some of the issues in dispute between the two municipalities.

C. Town of Merrimack

The Town of Merrimack opposes Nashua’s plan to municipalize the PWW system.

According to Merrimack, the Commission must reject Nashua’s petition because Nashua’s

valuation of the utility property was “predetermined,” “unethically performed,” and “totally

unreliable.”~ Merrimack Brief at 1.

Merrimack further contends that the asserted benefits of the transaction are largely

illusory. Specifically, according to Merrimack, the record reveals that Nashua’s claimed savings

from lack of overhead, tax expenses and administrative costs will not, by Alderman McCarthy’s

~ Merrimack~s concerns about the valuation, which are similar to those expressed by Pennichuck. are summarized
and discussed in the section of the order discussing valuation issues.

60



DW 04-b48

own admission during his testimony, materialize. Merrimack questioned the legality of Nashua’s

plans to finance the acquisition by issuing municipal bonds, given that some of the assets to be

acquired by Nashua are outside Nashua limits.

According to Merrimack, once Nashua assumed control of the PWW system it would no

longer be subject to Commission regulation, even as to bulk water contracts with municipalities

and others. Merrimack also objects to Nashua’s assertion that PWW would be subject to local

control under Nashua’s ownership. In that regard, Merrimack notes that Veolia, as the outside

contractor Nashua plans to use to operate the system, is the corporate successor of Vivendi, the

entity that held a majority interest in Philadelphia Suburban, whose ultimately unsuccessful

effort to purchase Pennichuck was opposed by Nashua and formed the backdrop to this

proceeding.

Merrimack urges the Commission to give great weight to the Commission Staff’s

“independent, impartial, .and unequivocal” opinion that the taking should not proceed. Id. at 18.

In particular, Merrimack pointed to Staff testimony to the effect that Nashua ownership of the

PWW system would cause harm to PWW customers outside Nashua, including customers in

Merrimack.

Finally, Merrimack asks the Commission to reject the notion that conditions agreed to by

Nashua over the course of the hearings mitigate any public interest concerns. According to

Merrimack. there is no guarantee that Nashua will honor the conditions or that the Commission

can enforce them.

D. Anheuser~I3usch, Inc.

Anheuser-Busch, whose Merrimack brewery acquires water for use in its production

process pursuant to a special contract with PWW that expires in 2015, expressed concerns about
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the proposed municipalization and requests that the Commission, at a minimum, impose and

enforce certain conditions on the transaction.

Noting that its facility is not located in Nashua, Anheuser-Busch raised the issue of

whether ratemaking decisions by a municipal water utility in Nashua would be influenced by

political pressures unfavorable to large industrial customers located beyond the municipal

borders. Anheuser-Busch noted with approval Nashua’s commitments at hearing to continue to

serve Anheuser-Busch according to the terms of the special contract with PWW, and to submit

future disputes to the Commission for resolution. Anheuser-Buseh requested that the

Commission condition approval on the fulfillment of these conditions.

Ariheuser-Busch expressed concerns about Nashua’s stated inability to continue to serve

the brewery pursuant to a special contract, as distinct from a tariff that embraces the terms of the

special contract. Anheuser-Busch notes that, unlike a tariff, contract terms are subject to

negotiation and are judicially enforceable. According to Anheuser-Busch, to the extent Nashua

is not a regulated utility there is no mechanism for preventing Nashua from modifying or

revoking the applicable tariff unilaterally.

it is the contention of Anheuser-Busch that applicable New Hampshire law effectively

creates a presumption that when a municipal utility serves customers beyond its borders, such

service remains subject to utility regulation absent a specific statutory provision to the contrary.

A specific statutory provision that concerns Anheuser-Busch is RSA 362:4, III~a(a)(l), with its

rule exempting municipal utilities from rate regulation if the municipality offers “new

customers” outside municipal borders the same service it offers within the municipality, at rates

that are no more than 15 percent higher. According to Anheuser-Busch, this provision affords no

protection to an outside, industrial customer with high usage.
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According to Anheuser-Busch, it presumes that Nashua could provide reliable water

service of appropriate quality while serving as an effective steward of the watershed and

achieving some cost savings. However, Anheuser-Busch expressed concern that no neighboring

municipality supported the rnunicipa]ization plan unconditionally, a situation the intervenor

views as possibly portending future conflicts that will not serve the interests of the region as a

whole. Additionally, although Anheuser-Busch indicated it presumes Veolia could be a capable

system operator with which it could work effectively as an industrial customer, there is no

guarantee that some other, less reliable operator could eventually succeed Veolia. Anheuser

Busch also expressed concerns about what it characterized as a lack of experience on the part of

Nashua’s other contractor, R.W. Beck.

E. Staff

Staff opposes Nashua’s bid to municipalize PWW. According to Staff the evidence does

not support a Commission determination that municipal ownership will lower rates. Staff agrees

it is possible that Nashua could achieve some savings in the realms of capital costs, income

taxes, compliance costs, and corporate overhead, but Staff points out that nothing would require

Nashua to apply these savings to rate reductions.

According to Staff, relying on the testimony of Mr. Ware for Pennichuck, costs related to

billing and collections, customer service, labor rates and the development of a geographic

information system were either not accounted for or underestimated by Nashua. Staff further

contends, based on the testimony of its own witness, that Nashua had underestimated the costs of

unplanned maintenance, fuel, electricity, purchased water, and compliance with the DigSafe

program. Further, Staff contends that certain per-unit costs are missing from Nashua’s proposed

operating agreement with Veolia. Staff raises the possibility that the base fee to be charged by
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Veolia had been artificially reduced by inappropriately allocating foreseeable costs to variable

fees as opposed to the fixed base fee. in the view of Staff, PWW customers will experience rate

increases in the future regardless of which entity owns the system, but such increases will likely

be less under municipal ownership because of municipal access to less costly debt financing.

But Staff warns that uncertainties prevent making any reliable projections of future rates.

Staff is particularly concerned about possible rate effects with respect to the so-called

“satellite” systems and their roughly 3,000 customers. This refers to water systems that are

owned and operated by PWW, serve customers outside of Nashua and are not interconnected

with the system that serves the Nashua customers. Staff sees conflicting responses from Nashua

about how it will calculate rates for these customers, noting that Nashua has complained that its

citizens are subsidizing water service to the satellite customers outside Nashua. Therefore, Staff

dismisses Nashua’s indication that it will continue to charge these customers the same rates all

other customers will pay. According to Staff, the general notion of a municipal water system

owning satellite systems outside its municipal boundaries is a poor model and not in the public

interest.

It is Staff’s view that municipalization will also adversely affect rates for PEU and PAC,

Like Pennichuck, Staff contends that PEU and PAC will suffer from the loss of efficiencies and

economies of scale when they are no longer affiliated with PWW. Although conceding that

certain predictions of Pennichuck witness John Guastella — rate increases of 66 percent for PEU

and 64 percent for PAC — are worst-case scenarios, Staff nevertheless foresees some harm to

these customers as the result of rate increases.

Staff rejected any contentions by Nashua that its citizens are currently subsidizing the

PEU and PAC customers. In fact, Staff contends that Pennichuck’s ownership of PEU and PAC
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actually benefits Nashua customers of PWW because of operating efficiencies and the sharing of

common assets over a large customer base. Staff points out that such efficiencies are the reason

Nashua originally sought to acquire not just PWW but PEU and PAC as well. Staff further

rejects any suggestion that Nashua customers are subsidizing Milford or Anheuser-Busch and

these entities’ wholesale acquisition of water from PWW. In that regard, Staff points to

Commission orders approving the contractual arrangements as consistent with the public interest.

Staff also notes that the Commission regularly reviews PWW’s cost allocations in connection

with rate cases and the submission of affiliate agreements.

Noting that the regionalization of water service has consistently been the public policy of

the state, particularly as a means of addressing problems arising out of small and

undercapitalized water systems with aging facilities, Staff indicates that it places Nashua and

PWW “on an equal footing” with regard to which owner of the system would be likely to

promote and enter into regional solutions to water supply problems outside the PWW service

territory. Staff notes that municipalities have historically been unwilling to assist water users

outside their boundaries, but notes that the Legislature passed RSA 362:4, Ill-a in 2002, which

allows municipalities to charge a rate premium to such users, as a means of encouraging

municipalities to enter into regionalization plans.

In the view of Staff, Nashua’s support of regionalization will be greatly constrained in

practice. Staff points out that Nashua’s initial filing contemplated the transfer of the PWW

system to the newly formed Merrimack Valley Regional Water District, but Nashua has since

deferred that plan to some unspecified point in the future. Further, according to Staff. Nashua

expressed an interest only in working on regional approaches with adjoining municipalities, as

opposed to systems that are remote from Nashua’s or are investor-owned. Moreover, according
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to Staff, even if the Nashua area delimits the appropriate scope of regionalization efforts for the

PWW system under municipal ownership. the evidence suggests that Nashua is reluctant to play

even this relatively limited role.

Staff contends that Nashua’s assertions about its superiority to PWW as a potential

steward of the watershed do not provide a basis for finding municipalization to be in the public

interest. Staff points out that only part of the Pennichuck Brook watershed is actually within

Nashua’s borders and, thus, Nashua’s ability to address watershed issues would be limited.

According to Staff, it is likely that Veolia and R.W, Beck, as the contractors Nashua

plans to use to operate and oversee the PWW system, have the capability to discharge their

functions effectively. However, Staff characterizes as “disconcerting” the “incompleteness of

the contracts and Nashua’s position that it can simply amend the documents later to ameliorate

any deficiencies.” Id. at 29. Staff expresses concern that Nashua plans no actual day-to-day

contact with Veolia and instead plans to rely on R.W. Beck to oversee Veolia’s work.

Staff also does not approve of Nashua’s planned allocation of customer service functions

between municipal employees and Veolia, which involves the former handling bill-related

queries and the latter fielding service-related concerns. Staff noted that many customer calls

raise both kinds of concerns. Thus, Staff foresees frustrated callers, bounced between Veolia and

City Hall. Staff conceded that Nashua raised the possibility of having Veolia handle all customer

calls, which would address Staff’s concern, but Staff nevertheless suggests that the Commission

ignore this possibility on the ground that it had not been subject to discovery and full inquiry at

hearing. Staff also contends that the evidence is unclear at best about how many employees

Nashua plans to devote to receiving and acting on customer inquiries.
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Staff also expressed concern about whether Nashua would participate in the state’s RSA

374 Underground Utility Damage Prevention System — also known as DigSafe — because

municipalities, unlike utilities, are not required to do so. Conceding that Nashua agreed at

hearing that either it or Veolia would voluntarily join DigSafe, Staff nevertheless notes thai only

Nashua would be eligible for membership. Staff also argues that the prohibition on unfunded

state mandates in the New Hampshire Constitution is a significant obstacle to the Commission

requiring Nashua to participate in DigSafe.

Staff characterized as “inappropriate” and “contrary to law” Nashua’s proposal to add

Commission-imposed conditions to the transaction in exchange for approval. Id. at 40.

According to Staff, Nashua has not met its obligation “to make a clear and definitive proposal to

the Commission.” Id, at 42.

F. City of Nashua

In urging the Commission to approve its petition, Nashua draws the Commission’s

attention to the language of RSA 38:2, 1 and its reference to municipal authority to “establish”

facilities for the distribution of water. According to Nashua, use of the word “establish” means

the Legislature did not require the petitioning municipality to have in place, at the time of the

petition, a fully realized plan with technical and managerial qualifications specified. In the view

of Nashua. Pennichuck has consistently failed to recognize this statutory reality and, in effect.

has argued that in order to prevail in a proceeding such as this a municipality would have to have

a fully functioning water department in place prior to invoking the RSA 38 municipalization

process before the Commission.

Nashua contends that, if the Legislature had intended to require a petitioning municipality

to address all of the issues concerning qualifications, operating and managerial parameters and
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other concerns prior to filing the petition, the Legislature could have done so. According to

Nashua, the Legislature in essence decided to take the opposite approach, by creating in RSA

38:3 a rebuttable presumption in favor of the transaction when it receives a two-thirds majority

by the governing body and has been subject to a confirming vote by municipal voters.

According to Nashua, it has been diligent since filing its petition about implementing

concrete plans for municipalizing the PWW system, to the point of entering into detailed

agreements with contractors for operation and oversight of the system. Nashua concedes that it

is impossible to describe with absolute certainty what municipal operation would entail, but it

blames Pennichuck itself for the uncertainties. Specifically, Nashua points to what it

characterizes as Pennichuck’s refusal to permit Nashua to conduct due diligence or to contact

Pennichuck employees about the terms and conditions of their employment, as well as errors in

the costs Pennichuck reported to the Commission for items such as energy, fuel, and chemicals.

Nashua contends that its selection of Veolia as system operator brings significant

technical and managerial advantages over a small, investor-owned utility like PWW. Nashua

notes that the Veolia subsidiary that will be directly involved is Veolia Water North America —

Northeast LLC, a wholly owned subsidiary of Veolia Water North America. According to

Nashua, Veolia Water North America is the largest water services partnership company in the

U.S. and provides services in more than 600 communities, has annual revenue of $530 million,

1.4 million water customers, and 3,150 employees of which 1,200 are licensed operators and 400

are licensed water operators. Nashua further points out that the parent company of Veolia Water

North America — Veolia Environment — is the largest water service provider in the world with

55,000 employees serving 110 million people. According to Nashua, it is in the public interest

for PWW’s customers to be served by an operator with such skills, experience, and
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qualifications. Further, according to Nashua, what Nashua characterizes as its “public-private

partnership” with Veolia will also reduce substantially the overhead that PWW customers

currently pay for services that are not related to the actual operation of the water system. Nashua

Pre-Hearing l3rief at 18-19 and Post-Hearing Brief at 5-6.

According to Nashua, the much smaller PWW cannot bring the same level of insight and

sophistication to the job, and as evidence Nashua cites PWW’s ongoing water treatment plant

upgrade project. According to Nashua. what was originally represented to the Commission in

2002 as a project of $6 million to $14 million had become a project in excess of $40 million by

2006, not including AFUDC (allowance for funds used in construction, a recoverable expense

for ratemaking purposes), which Nashua contends will continue to accrue at 8 percent annually

until the upgraded facilities are finally placed into service. Nashua complains that cost-of-

service utility regulation actually rewards PWW for failing to control the cost of the project, as

long as the utility convinces the Commission that the costs are reasonable. According to Nashua,

the Commission and its Staff are not qualified to second guess a utility that lacks the technical

resources to control the costs of such a project. According to Nashua, by way of contrast it is

Veolia’s practice to deliver projects of this sort for a specified contract price.

Nashua also directs the Commission’s attention to the record evidence concerning

PWW’s use of CMMS (computerized maintenance management software), which Veolia also

plans to use. Nashua points to the pre-filed direct testimony of Donald Ware, to the effect that

PWW had used a CMMS software package for more than five years so that the advent of Veolia

as system operator would not, in that respect, achieve any new efficiencies. However, according

to Nashua. in February 2007 a Commission audit revealed that despite an expenditure of

5600,000 PWW had not been making effective use of the software.
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According to Nashua, its proposed operations, maintenance, and management (CM&M)

agreement with Veolia will provide service that exceeds what is currently being provided to

PWW customers. Nashua accuses Pennichuck of incorrectly claiming that the terms of this

contract are not enforceable: according to Nashua, the agreement’s draft status merely reflects

the fact that its terms may need to be amended to accommodate any conditions added by the

Commission in this order. Nashua contends that, if Veolia fails to live up to its service

commitments, it can be replaced as contractor in a competitive marketplace, whereas utility

customers are not similarly free to replace their utility. Thus, according to Nashua, Veolia will

be a more accountable operator than PWW.

Citing evidence as to letters of deficiency issued by the Department of Environmental

Services to PWW, Nashua contends that it will do a better job than PWW has in complying with

federal and state drinking water standards. Nashua accuses PWW of being reluctant to make

investments to comply with such regulations, suggesting that Veolia will be more proactive

because, should it fail to identify necessary improvements, it will be required to indemnify

Nashua for any resulting fines and penalties.

Nashua asserts that its record of customer service will be superior to that of PWW.

According to Nashua, it’s existing billings and collections department is highly efficient and

capable of adding municipal water to its list of responsibilities, which currently include property

taxes, wastewater, and vehicle registrations. Nashua notes that the department currently employs

six full-time customer service agents and one part-time data entry person, all with experience in

using PWW’s water consumption data because it is employed to generate bills for use of

Nashua’s wastewater system. Nashua notes that it plans to add two additional customer service

representatives to the department upon acquisition of the water system. Nashua also stresses that
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Veolia plans to devote two customer service representatives of its own to fielding service-related

(as opposed to billing-related) inquiries and that, in any event, Veolia will be contractually

required to provide an appropriate level of service regardless of how many employees it has.

According to Nashua, beyond actual customer contacts, it and Veolia will be working

“behind the scenes” to enhance customer service. Nashua Post-Hearing Brief at 25. Nashua

notes that Veolia plans to maintain detailed call logs to keep track of operational inquiries, with a

system of work orders and process charts used to ensure that all such inquiries are resolved.

Nashua complains that both Perinichuck and Staff have criticized Nashua’s customer

service plans based on fundamental errors and misunderstandings. According to Nashua,

Pennichuck and Staff: (1) failed to consider that nearly half of Pennichuck’s customers do not

receive service from PWW and will thus not require customer service from Nashua post-

acquisition; (2) conducted no analysis of Veolia’s experience providing customer service in

Indianapolis, under a similar arrangement with that municipality; (3) ignored the fact that

Nashua’s customer service will be subject to Commission jurisdiction because it will serve

customers outside Nashua itself; and (4) indulged in unwarranted speculation by opining about a

lack of coordination and delineation of responsibilities.

According to Nashua, for the years 2008 through 2017, PWW customers would save

5360 million in rates under municipal ownership of the system, assuming Nashua’s valuation

estimate is appropriate and further assuming that Nashua issues a system repair and replacement

bond of 518 million every three years. Nashua contends that its operations and maintenance

expenses will be 51.7 million less than PWW’s in the first year, increasing thereafter, in light of

Nashua’s ability to eliminate PWW’s “bloated administrative and overhead expense and the

unique benefits and synergies available to municipalities.” Id. at 56. Nashua disputes any
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Pennichuck contention that there are areas not covered by the Veolia contract that will amount to

additional, unaccounted-for expenses. According to Nashua, what this overlooks is that the

Veolia contract was designed to mirror PWW’s current operations. Thus, in Nashua’s view, if

there truly are any overlooked expenses they amount to additional costs that both PWW and

Nashua would incur.

Concerning the effects of municipalizing PWW on PEU, PAC, and PWSC, Nashua

contends that any harm alleged by Pennichuck is both overstated and self-inflicted. Nashua

begins this argument by noting that in its original petition it proposed to acquire PEU and PAC,

and PWW — and that it stands prepared to move forward with its original proposal. Nashua then

contends that Pennichuck’s successful effort to dismiss PEU and PAC as parties is the cause of

~he harm Pennichuck now alleges to those affiliates. In the view ofNashua, as Pennichuck has

acquired affiliates outside the PWW service territory it has allocated centralized costs of

Pennichuck and PWW to those affiliates arbitrarily. According to Nashua, in these

circumstances any determination by the Commission that harms to PEU and PAC preclude

municipalization would, in effect, mean that PWW could never be subject to acquisition under

RSA 38.

Nashua urges the Commission to reject the testimony of PWW witness John Guastella

concerning likely rate effects on PEU and PAC. According to Nashua, Mr. Guastella’s analysis

is flawed because he simply allocated costs based on the model used by PWW without

considering whether the model itself is appropriate and cost-effective in comparison to other

ways of organizing utility operations. Indeed, according to Nashua, even assuming Mr.

Guastella’s analysis to be reasonable, this merely proves that PEU and PAC are providing an

unreasonable subsidy to PWW under the current ownership and cost allocation regime.
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The last issue raised by Nashua concerns Pennichuck’s record as steward of the

watershed and Nashua’s likely record as successor to those stewardship responsibilities.

According to Nashua, it has already taken significant steps toward watershed protection by

adopting exemplary regulations and acquiring 483 acres of land. Nashua accuses Pennichuck of

continuing to transfer land held for conservation purposes to its unregulated real estate

development affiliate even as a draft watershed management plan was in circulation 11 years ago

that recommended preservation of existing undeveloped land. According to Nashua,

Pennichuck’s own experts concluded in a 2003 report that the estimated yield of Pennichuck

Brook had declined by more than 75 percent over the preceding century. All of this, in Nashua’s

view, illustrates a key difference between a publicly owned water system and an investor-owned

water utility.

Nashua proposes a series of eight conditions that the municipality contends are

appropriate and responsive to concerns raised in the course of this proceeding. They are: (1) a

requirement that Nashua serve all PWW customers, inside or outside Nashua, at the same core

rates; (2) service to customers outside Nashua remaining under the regulatory jurisdiction of the

Commission for purposes of addressing quality-of-service issues; (3) service to all customers

according to its Water Ordinance, including its Main Extension Policy, as amended and the

Water Ordinance will be subject to the Commission’s jurisdiction.; (4) mandatory Commission

approval of any franchise transfers; (5) Nashua’s adoption of the obligations arising out of

existing wholesale contracts, subject to Commission jurisdiction; (6) Nashua’s compliance with

Commission regulations concerning customer service; (7) the availability of technical advisors

on a 24-hour basis to industrial and wholesale customers, with technical information about the
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water treatment process available electronically at least daily; and (8) the establishment of a

technical advisory board, which would make periodic recommendations to Nashua.

Nashua also lays out what it characterizes as four “discretionary conditions” that the

municipality contends are not necessary but that Nashua is willing to adopt to address the

concerns of others; These conditions are: (1) full regulation of the system as a water utility

through December31 of the fifth year after municipalization; (2) amendment of the OM&M

agreement with Veolia to provide that all customer service functions will be compliant with N.H.

Code Admin. Rules Puc 1200, governing customer relations of regulated utilities; (3) acquisition

by Nashua of PEU and PAC or, in the alternative, creation of a mitigation fund pursuant to a

future Commission proceeding with the value of the fund capped at the value of the two utilities’

plant-in-service; and (4) making Nashua’s final contracts with Veolia and R.W. Beck subject to

Commission approval, with the agreements being submitted by Nashua for review within 60

days of final resolution of this docket.

G. Commission Analysis

Upon a careful review of the record, it is our finding that neither Pennichuck nor any

other party, including Staff, has rebutted the RSA 38:3 presumption that the proposed

municipalization of Pennichuck Water Works is in the public interest as to the PWW plant and

property within Nashua. In addition, we find that the taking of plant and property outside

Nashua is in the public interest and, as a result of certain conditions which we make a part of our

determination, we conclude that impacts with respect to customers outside Nashua’s municipal

boundaries have been satisfactorily addressed. Lastly, in order to provide some additional

context for the discussion below, we note that of the approximately 25,000 PWW customers,

22,000 receive service from the core system and 3,000 receive service from satellite systems that
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are not physically interconnected to the core system. Furthermore, of the 22,000 core customers,

roughly 21,700 are within the city ofNashua and 300 are outside the city. Thus, approximately

87 percent of PWVI’s customers are within the City of Nashua.

1. PWW Customers Within Nashua

In an effort to overcome the public interest presumption in RSA 38:3, opponents to the

taking argue that PWW has a strong record as a regional presence and that it is better able than

Nashua to solve regional water supply problems. We are unable to agree with Pennichuck’s

general assertion that because PWW, in conjunction with its regulated affiliates PEU and PAC, is

a successful regional utility the public interest would not be served by allowing a municipality to

acquire it. As testified by Mr. Naylor and others, Pennichuck has provided safe and reliable

water service to its customers for many decades, and it has also been willing to make

investments in systems elsewhere in the region that were experiencing operational and financial

difficulties. Staff acknowledges assertions by Nashua that it is willing to contribute to solving

water supply challenges that arise regionally, but Staff views this willingness as too limited

because, according to Staff, it covers only the immediate Nashua area, and too speculative

because it would be done through a municipal water system that does not enjoy regional support

and by a city that has been hostile to PWW’s regional role. Staff Brief at 20-25.

In our judgment, the presumption that the proposed municipalization is in the public

interest cannot be rebutted by assertions that the municipalized water system will be unwilling or

unable to acquire service territories for which the system being taken is not currently responsible.

It is laudable that Pennichuck and its subsidiaries have been willing to expand into new areas

when that result was consistent with good public policy, but ultimately an investor-owned utility

cannot be expected to do so unless such a decision is in the best interests of shareholders, who
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expect to maximize return on their investment within certain risk parameters. In short, while the

testimony at hearing would arguably suggest that Pennichuck is more willing than Nashua will

be to acquire troubled water systems, we find, ultimately, that the testimony is speculative. In

this sense, arguments concerning Nashua’s future role in the region are not adequate to rebut the

statutory presumption in favor of municipal ownership.

As noted above, Mr. Naylor testified about Pennichuck’s positive record as a utility.

Although this evidence is credible, it is not the type of evidence that can form the basis for

denying Nashua’s petition. In other words, the opponents of an RSA 38 petition cannot, in our

view, rebut the presumption in favor of the taking by demonstrating that the utility has a good

record.

Pennichuck also asks us to consider the workforce implications for PEU, PAC, and

PWSC of municipalizing PWW. As the record before us demonstrates, all of the employees who

operate PEU, PAC, and PWSC are employees of PWW. These employees provide services to

PEU, PAC, and PWSC pursuant to affiliate agreements. Pennichuck notes that Nashua and

Veolia will attempt to hire PWW’s field staff in the event that municipalization moves forward

and that, if successful, these efforts will drain PWW’s current affiliates of badly needed

expertise. Pennichuck notes a second possibility is that many PWW employees will opt not to

change employers, and thus Nashua will operate the water system without the very individuals

who know the system best. In reality, principles of supply and demand suggest that, post

municipalization, Nashua and the remaining Pennichuck companies will be able to compete

successfully for the workforce each needs. If Nashua’s contractors are unsuccessful in hiring

PWW’s employees, they have testified that they will bring in their own experienced employees.

We do not view as likely the possibility that the water system will be operated by inexperienced
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employees, as Pennichuck contends, and we conclude that Pennichuck has not overcome the

presumption that the taking is in the public interest. The issue of potential harm, in terms of the

added cost to PEU and PAC of replacing these employees, is an issue we will address below.

Pennichuck asks us to reject Nashua’s municipalization plans because, in Pennichuck’s

view, Nashua’s proposed relationship with the contractors Veolia and R.W. Beck is flawed.

We find, however, that the proposed arrangements are reasonably calculated to lead to an

effective operation of the PWW system. Pennichuck points out that Veolia’s experience, though

perhaps extensive as a general proposition, is actually quite limited when it comes to operating a

water system (as distinct from a wastewater system) for a municipality. In fact, the only such

system Veolia has operated is the one in Indianapolis. We do not find this to be a disqualifying

level of experience that overcomes the presumption in RSA 38:3. Indianapolis is a city of

significant size and many of the operational tasks Veolia must perform are not unique to

municipal water systems. Staff itself opined that Veolia and Beck likely have the resources to

fulfill their obligations under the proposed contracts with Nashua. Staff Brief at 29. As

Pennichuck has noted, Veolia’s performance would improve in the event it hires PWW

employees. Additionally, we find that the prior experience of R.W. Beck as an owner’s

representative is adequate, even if it has been limited to design/build projects and water supply

facilities as opposed to distribution systems.

Singled out for particular criticism by Pennichuck and Staff was Nashua’s proposal that it

perform billing and collection functions while Veolia performs the remaining customer service

functions. Pennichuck was critical that separating customer service functions between Veolia

and City employees was fraught with uncertainty and would cause customers to suffer.

Pennichuck noted Veolia’s initial response to Nashua’s request for proposals was for Veolia to
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perform all the customer service functions. Staff testified that many customer calls involve a

combination of operational issues and billing and collection issues. Exh. 5003 at 5 lines 1-6.

Thus, it contends that customer service functions should be integrated. At hearing, Nashua

proposed to have Veolia perform all of the customer service functions and Staff opined in its

brief that this proposal would likely address Staff’s concerns. Both Pennichuck and Staff

expressed reservation, however, that the parties had not had sufficient discovery opportunity on

Nashua’s proposal.

With respect to discovery, the record shows numerous instances where the parties

examined whether Nashua should perform some of the customer service functions or whether it

should be entirely performed by Veoiia. See, e.g., Exh. 1005, Exh. 1006, Exh. 1013, Exh. 3013,

Exh. 3043, Exh. 3045, and Exh, 3257. As such, we find that this issue has been adequately

examined.

Nashua’s commitment, as set forth in its brief, states:

Nashua shall amend its OM&M Agreement with Veolia Water so that Veolia
Water shall provide all customer service functions, including billing and
collections, in full compliance with all applicable laws, rules, and regulations
related to customer service, including but not limited to the Commission’s Puc
1200 regulations.

We interpret Nashua~s commitment to mean that Veolia will perform customer service functions

as described in Exhs. 3043 and 3045. We find this approach to be reasonable and note that no

party has shown it to be contrary to the public interest. Although we agree that Nashua may

structure its customer service functions solely with Veolia, we nonetheless believe it useful to

condition our approval on Nashua’s commitment to not bifurcate the customer service functions.

Objections to Nashua’s provision of customer service are also addressed by the facts that

Nashua: commits to providing service according to its Water Ordinance; will have technical
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advisors on call 24-hours per day for industrial and wholesale customers; and will establish a

technical advisory board. The technical advisory board will include representatives of retail and

wholesale customers, regulatory agencies, municipalities served by the system, developers and

public interest organizations. Lastly, pursuant to RSA 362:4, IJJ-a(b), Nashua will continue to be

subject to the Commission’s jurisdiction; although it will be exempt from accounting, reporting,

and auditing functions pursuant to RSA 362:4, II. In light of the Commission’s continued

jurisdiction and commitments by Nashua, we find that there has been no showing that Nashua’s

customer service function will be performed in a manner contrary to the public interest.

Pennichuck has also been critical of elected officials being the ultimate decision makers

once the PWW system is city-owned. According to Pennichuck, this is likely to “throw such

issues into a highly politicized forum where decisions are made for reasons other than purely

business considerations.” Pennichuck Brief at 16. Pennichuck asserts that Veolia has “ample

experience” with disagreements between it as an operations contractor and the municipality for

which it works. Id. at 21 (noting that “[i]n some cases it sued its municipal partner first” and in

others “the municipality sued first”). It would be inappropriate for us to adopt such a skeptical

view of the ability of elected officials to make good decisions. In essence. Pennichuck’s

perspective amounts to a disagreement with the policy choice implicit in the RSA 38:3 rebuttable

presumption favoring municipal ownership.

With respect to arguments that Nashua’s contracts are incomplete, we do not share Staff’s

view that the contracts with Veolia and R.W. Beck are too incomplete or tentative to support a

finding in favor of municipalization. As Nashua has noted, much of the uncertainty is the

inevitable result of the indeterminacy of the scope of the relevant responsibilities pending

resolution of disputed issues in this proceeding. Opponents of municipalization have complained
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that Nashua and Veolia have sought to exploit the uncertainty by failing to include essential tasks

in the proposed contract with Veolia, thus obscuring the true cost of the contractual relationship.

The record does not support a finding that Nashua has done this to intentionally gain an

advantage over its opponents. Moreover, given the delay from the time the contracts were

drafted to the time the contracts will be implemented, it is reasonable for certain costs, such as

labor rates, to not be fixed. As we stated in Order No. 24,567, “[i]t would strain credulity to

expect, in the context of a statutory scheme that allows the petitioner to forestall a final

determination on whether to proceed with a taking until after valuation is determined .. .that

Nashua should have had final contracts developed ,“ City ofNashua, Order No. 24,567, 90

NHPUC 619, 622 (2005).

We next turn to the issue of rates under Nashua ownership and note that, unlike most

issues, the parties appear to be in general agreement that rates under municipal ownership would

likely be lower than under private ownership at certain valuations. Nashua contends that under

its ownership, cost advantages, operating efficiencies, and lower capital requirements available

to it would allow it to operate the water system with a lower revenue requirement than PWW.

Exh. 1015 and Hearing Transcript of January 10,2007(1/10/07 Tr.) at 29 lines 13-21.

Pennichuck’s witness, Mr. Guastella, testified that at a valuation of $248.4 million, Nashua’s

revenue requirement would be lower than PWW’s. 9/18/07 Tr. at 101 lines 12-24. Mr.

Guastella was careful to note that a lower revenue requirement would only result in lower rates if

the savings were actually applied to the rates. 9/18/07 Tr. at 102 lines 1-10. In its brief, Nashua

states that “at any value that is less than what PWW has proposed, there will be lower rates under

Nashua’s ownership and the differential will continue to grow over time.” Nashua Brief at 13.

From this, we conclude that Nashua intends to use its lower revenue requirement to lower
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customer rates, And from our valuation analysis, we conclude that the value of PWW’s assets as

of December 3], 2008, is $203 mi]lion, which is lower than the $248.4 million threshold that

Pennichuck and Nashua contend would produce a rate advantage for municipal ownership.

Finally, inasmuch as we find that the presumption that the taking by Nashua is in the

public interest has not been rebutted, we need not resolve various factual allegations made by

Nashua as to PWW’s conduct of its affairs as a public utility. Nevertheless, we deem it

appropriate it to address two specific allegations. First, Nashua charges that PWW has done a

poor job as a steward of the watershed that is the ultimate source of its customers’ water supply.

We find that this allegation is not supported by the facts presented here. Second, Nashua charges

that Mr. Ware testified falsely as to PWW’s use of certain management software. Again, we find

the allegation is not supported by the facts.

2. PWW Customers Outside Nashua

We now turn to questions relating to PWW customers not located in Nashua and how

much property it is in the public interest for Nashua to take outside its municipal boundaries.

There are two distinct categories of customers and property outside Nashua’s boundaries: one

group of customers is connected to the core system, and the second group of customers is served

by satellite systems. Between the two, the clearer case concerns the property and customers

physically interconnected to the core system, i.e., the non-Nashua core customers. Physical

separation from the core system would likely have negative effects both on the integrated system

and the customers cut off from it. Consequently, keeping the integrated system intact serves the

public interest.

The public interest concern with respect to non-Nashua core customers goes to the fact

that they are not citizens of Nashua and therefore lack a voice in Nashua’s decisionmaking. The
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Commission, however, can effectively protect such customers inasmuch as Nashua, to the extent

it provides service outside its municipal boundaries, will be regulated by the Commission,

pursuant to RSA 362 :4,ffl-a(b), and Nashua, therefore, may not raise rates unless there is a cost

basis for doing so and the Commission approves such an increase. As to ensuring these

customers receive the same quality and quantity of water as customers located within Nashua,

we note that being on the core system these customers take service from the same distribution

system that supplies inside customers. Thus, core customers residing outside Nashua will

receive the same quality and quantity of water as customers residing inside Nashua.

With respect to the satellite systems, the issue of the physical interconnectedness to the

core system does not apply. The core system could be taken without any adverse hydrological

impact upon the satellite systems. As a result, the public interest inquiry devolves essentially to

a consideration of whether the customers of such systems would be better served by remaining

associated with the core system or by being divorced from it. Divorcing the satellite systems

from the core system involves substantial uncertainty as to whether those systems would

constitute a new, independent utility within the Pennichuck holding company structure, or be

attached to one of the existing utility companies. There are untested legal questions as well

concerning the Commission’s authority to require melding the satellites into one of the other

Pennichuck subsidiaries and there are other effects to consider concerning the possible rate

impacts on such customers.

In Order No. 24,425 (January 21. 2005) the Commission concluded that extra-territorial

takings were intended by the Legislature to be limited but that ultimately the extent of such a

taking required a factual determination as to what the public interest required. In this instance,

the focus of what constitutes the public interest is not on the physical interconnectedness of the

82



DW 04-048
REVISED
08/06/08

- 59 -

water systems but on what best serves the approximately 3,000 customers of the satellite

systems. As with the non-Nashua customers of the core system, we find that the customers of

the satellite systems are better served by remaining part of the PWW system for purposes of rate

and service continuity and because they will retain the protections of state regulation pursuant to

RSA 362:4,IJI-a(b), which means that Nashua may not increase these customers’ rates unless

Nashua can prove that an increase is justified on the basis of reasonable and prudent costs.

Opponents to the taking argue that customers of PWW that are not constituents of

Nashua’s elected officials would have no recourse if those officials treated them less favorably

than customers within Nashua. Such concerns appear to be based on a misunderstanding of the

extent of the Commission’s authority pursuant to RSA 362:4, ill-a. Furthermore, Nashua

addresses any such concerns by proposing that the Commission condition approval of the taking

on the continued use of a consolidated rate design whereby “core” rates are applied to all retail

customers, regardless of their location. Nashua agrees to apply its water ordinance, including the

main extension policy in the ordinance, in a manner that does not discriminate between

customers inside and outside ofNashua. We find the proposed conditions to be reasonable.

Finally, RSA 38:11 grants the Commission broad content to set conditions.

Additionally, Nashua agrees that service quality issues should remain subject to the

Commission’s oversight pursuant to RSA 374 and that the Commission should have jurisdiction

relative to any service quality complaints, and that it should not sell, lease or otherwise transfer

its franchises without prior Commission approval. Nashua Post-Hearing Brief at A-i and A-2.

We acknowledge Nashua’s commitments, but we do not agree with its underlying premise that

the Commission lacks jurisdiction in these regards. To the contrary, RSA 362:4 clearly provides

that all municipal corporations serving outside their corporate boundaries are not exempt from
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the franchise requirements of RSA 374. Thus, any future transfer of Nashua’s franchise would

remain subject to Commission jurisdiction. Furthermore, any complaints brought under Chapter

365 pertaining to the safety and adequacy of water supplied to customers are also subject to the

Commission’s jurisdiction.

3. Wholesale Contracts

Some opponents to Nashua’s petition argue the taking is not in the public interest because

Nashua has no obligation to honor PWW’s existing wholesale contracts and that municipal

wholesale customers in particular will be left without the protections of Commission jurisdiction.

They cite RSA 362 :4,II1~a(a)(2) which states that municipal corporations furnishing water

service pursuant to wholesale contracts to another municipality shall not be considered public

utilities for purposes of the Commission’s enabling statutes. To overcome these concerns,

Nashua has agreed to abide by the terms of existing wholesale contracts “or, if required for

bonding purposes,” to “create a wholesale tariff that incorporates the rates and provisions of the

existing wholesale contracts.” Id. This agreement pertains both to municipal purchasers. e.g.,

Milford and Merrimack, as well as to PWW’s wholesale commercial customer, e.g., Anheuser

Busch.

We agree that in the ordinary course of Commission oversight of municipal water

systems, a municipal corporation furnishing bulk water to another municipal entity “shall not be

considered a public utility” for purposes of the Commission’s enabling legislation. RSA 362:4,

llI-a(a)(2). This statutory provision has been in existence since before the Legislature most

recently codified RSA 38 in 1997. We also note that the ability of the Commission to set

conditions to satisfy the public interest, pursuant to RSA 38:11, has survived recent

modifications to both RSA 38 and RSA 362:4 in 2002 and 2003. In light of the Legislature’s
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activity in these areas, we cannot conclude that the Legislature intended RSA 362:4 to limit, as

opponents contend, the Commission’s ability to ensure the public interest is satisfied under RSA

38:1 1 As already noted, supra, we conclude that we have broad authority to set conditions

pursuant to RSA 38:11, which allows us to subject Nashua to the same oversight with respect to

wholesale water supply contracts as that to which PWW is currently subject.

Subsequent to the hearings, Nashua strengthened this condition further by entering into a

written agreement with the Town of Milford that has the effect of: (1) precluding Nashua from

taking advantage of PWW’s contractual right to terminate the water supply agreement, and (2)

precluding Nashua from changing positions and challenging the Commission’s authority to

provide regulatory oversight of the wholesale relationship. In our judgment, the effect of this

agreement is to resolve any doubt that Milford will continue to enjoy the legal protections it

currently enjoys with respect to its bulk water purchases from the PWW system. Accordingly,

we deem Milford’s Motion to Consider and Maintain Effectiveness of Existing Contract to be

moot. We therefore approve the agreement and incorporate its terms here as a part of our public

interest determination.

4. DigSafe

We next turn to the issue of Nashua’s compliance with the state’s Underground Utility

Damage Prevention System, the so-called DigSafe law, under RSA 374:48-56, which protects

the public safety by requiring excavators and operators of public utilities to take certain

precautions when digging near buried public utility facilities. As Staff testified, the statute does

not require municipalities to join, although Concord, Dover, Hudson, Portsmouth are voluntary

members. 9/26/07 Tr. at 26 lines 2-3. The City of Nashua is not currently a member, but it has

agreed to become a member of DigSafe. 9/26/07 Tr. at 21 lines 2 1-24 and at 22 line 1.
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We find that Nashua’s municipal membership in the state’s DigSafe program is necessary

to our finding that its taking of PWW is in the public interest. We specify that Nashua itself, as

opposed to its contractors, must become and remain a member of the DigSafe program. We also

condition approval of Nashua’s taking on Nashua hiring a PWW employee familiar with PWW’s

facilities, although we do not condition our approval on Nashua hiring any specific employee of

PWw.

5. Franchise

We next address the issue of franchise authority for Nashua to serve customers outside its

municipal boundaries. Based on the evidence presented in this docket, we find that Nashua has

effectively demonstrated the financial, managerial, and technical capabilities required for a

public water utility to receive permission to commence business pursuant to RSA 3 74:22, I. tn

the event Nashua proceeds to commence such business, it must also receive the requisite

approvals from the Department of Environmental Services as required by RSA 3 74:22, III and

receive final, formal approval from the Commission.

6. PEU and PAC

In making our public interest determination, we must also consider the effects of the

transaction on PEU, PAC and their approximately 7,000 customers. In our judgment, the

evidence demonstrates that, upon a taking by Nashua of PWW, there will be a loss of synergies

and capabilities to these two smaller utilities that will impact them adversely, in the form of rate

increases that customers would not otherwise sustain. However, as Nashua points out, to

preclude the transaction on this basis would be to determine, in effect, that Pennichuck Water

Works (or any other utility with such affiliate relationships) is simply not amenable to

municipalization under RSA 38. We do not believe this is consistent with legislative intent.
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Accordingly, it is our determination that the appropriate method for resolving the public

interest issues that concern PEU and PAC is to treat the effects as remediable through a

mitigation fund established as a condition pursuant to RSA 38:1 1. Payments from such a fund

should be payable for the benefit of PEU and PAC customers pursuant to our ongoing authority

over these utilities as discussed in Section VII.

7. Conclusion

In summary, the opponents of municipalization have not rebutted the presumption that

Nashua’s planned municipalization of Pennichuck Water Works as it applies to customers within

the municipal boundaries ofNashua is in the public interest pursuant to RSA 38:3. Furthermore,

in light of the conditions we will set pursuant to RSA 38:11, the taking as it applies to PWW

customers outside the boundaries of Nashua and customers of PEU and PAC is in the public

interest. Accordingly, we turn to the question of valuation.

VI. VALUATION

Pursuant to RSA 3 8:9, the Commission is charged with determining the price “of the plant

and property lying within or without the municipality that the public interest requires the

municipality to purchase.” Constitutional principles require just compensation for the property

taken. Opinion ofthe Justices, 131 N.H. 504, 510 (1989). Just compensation is defined as fair

market value. Id. It is “the price which in all probability would have been arrived at by fair

negotiations between an owner willing to sell and a purchaser desiring to buy, taking into

account all considerations that fairly might be brought forward and reasonably be given

substantial weight in such bargaining.” Edgecomb Steel Co. v. Stare, 100 N.H. 480, 487 (1957).

Furthermore, the condemnee is entitled to a valuation “for the most profitable purpose, or

advantageous use, to which [the property] could be put on the day it was taken.” Opinion ofthe
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Justices. 131 N.H. at 510 (citing Emmons v, Power Utilities Co.. 83 N.H. 181, 184 (1927)). The

fair market value of a public utility includes the “value of its property and franchises taken

together as a going concern.” Washington Suburban San italy Comm. v. Utilities, Inc. of

Maryland, 775 A.2d 1178, 1193 (Md. 2001).

A. Summary of Values

Nashua employed the firm of George E. Sansoucy, PE., LLC (GES) to provide valuation

testimony. GES determined the value ofPWW’s real, personal, and intangible property as of

December 31, 2004. Exh. 1007A at 7. Specifically, witness George Sansoucy of GES

determined the value of PWW using a cost approach. Witness Glenn Walker of GES determined

the value of PWW using a sales comparison and an income capitalization approach. Frederick

H. Smith provided assistance in costing of improvements and Philip L. Munck assisted in sales

research. See generally Exh. 1007A. GES determined the value of PWW’s assets as of

December 31, 2004 to be $85,000,000. Pursuant to the procedural schedule, the parties filed

testimony updating their initial valuations so as to be more current than December 2004. In

testimony filed November 14, 2006, GES updated this value to $139,000,000 as of December 31,

2007. GES arrived at this value by adding $54,000,000 in “new property, plant and equipment”

at rate base value to its initial $85,000,000.

PWW employed various experts in its effort to value its assets. Richard Riethmiller, an

independent consultant, with the assistance of Harold Walker III of Gannett Fleming, Inc.

determined the replacement cost new (RCN) of PWW’s tangible personal property and

performed the depreciation analysis reflected in the replacement cost new less depreciation

(RCNLD). Russell W. Thibeault of Applied Economic Research determined the fair market

value of PWW’s real estate assets. Robert F. Reilly, managing director of Willamette
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Management Associates, determined the fair market value of PWW’s net working capital and

intangible property and determined the fair market value of PWW’s assets in their entirety. See

generally Exh. 3007A. Mr. Reilly determined the value of PWW’s assets as of December 31,

2004 to be $248,400,000. In testimony filed on November 14, 2006, Mr. Reilly updated his

value to $273,400,000 as of December 31, 2005. Exh. 3021 and 3021A. This figure excludes

approximately $37.1 million in plant additions related to the water treatment plant.9

B. Valuation Methods Employed

The record reflects that, as a general matter, three types of valuation methods are

traditionally used in determining fair market value: the asset or cost approach, the sales

comparison approach, and the income approach. In the asset based or cost approach, a value is

derived for the fee simple interest in a property by estimating the current cost to construct a

reproduction of, or replacement for, the existing structure plus any profit or incentive; deducting

depreciation from the total cost; and adding the estimated land value. Appraisal Institute. The

.4ppraisal ofReal Estate (1 2th ed., 2001) at 349. Other adjustments may be made to the indicated

fee simple value of the property to reflect the value of the property interest being appraised. The

cost approach supports two methods for estimating cost and three methods of estimating

depreciation. Id. “The cost approach is based on the principle ... that a purchaser would likely

not pay more for a property than the cost of replacing it,” Exh. 1007A at 34.

In the sales comparison approach, an opinion of market value is developed by comparing

properties similar to the subject property that have recently sold, are listed for sale, or are under

contract. The Appraisal ofReal Estate at 417. “[C)omparisons are made to demonstrate the

E,th. 3009A at 16 (“future ~abi1ity yet to be expended - S37,087,391 “).
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price at which the subject property would most likely be sold if it had been offered for sale in the

market place” Exh. I 007A at 34.

The income approach to value consists of methods, techniques, and mathematical

procedures that an appraiser uses to analyze a property’s capacity to generate future monetary

benefits of income and convert these benefits into an indication of present value. The Appraisal

ofReal Estate at 471. The analysis of cost and sales data is ofien an integral part of the income

capitalization approach. and capitalization techniques are frequently employed in the cost and

sales comparison approaches. Id.

The accepted valuation practice involves use of a combination of these methods to derive

a fair market value, although each method may be given different weight in the overall

determination of value. In this case, Nashua and PWW’s appraisal experts considered all three

approaches in their analyses but, as explained below, they differed in the weighting they

attributed to each approach and how they performed the underlying calculations.

C. Nashua’s Valuation Testimony

In determining its figure of $85 million, GES considered all three approaches to

valuation. GES calculated an indicated valuation of $104 million under the asset based approach

but assigned it zero percent weighting. GES gave no weight to this approach because it

concluded that the value was over estimated as a result of the t~existence of external obsolescence

such as the limitations on earnings potential due to cost of service rate regulation and other

factors.” Exh. 1 007 at 3. Using the sales comparison approach, GES determined an indicated

valuation of $89 million. 11 determined a value of $80 million using the income approach. GES

assigned an equal weighting to the sales and income valuations and determined the overall

appraisal valuation of $85 million as of December 31, 2004.
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As stated earlier, GES concluded that approximately S54 million in new property, plant,

and equipment should be added to PWW’s assets to reflect activity between December 31, 2004

and December 31, 2007. GES did not perform an amended appraisal but, instead, suggested that

the property additions made since December 31, 2004 be added to fair market value “in the same

amount as their contribution to rate base.” Exh. 1017 at 4.

We next describe GES’s analysis within each of the valuation methods employed.

1. Nashua’s Asset Approach/Trended Original Cost Method

In the asset approach, GES used a trended original cost method. This method estimates

the cost new of property by adjusting the historic cost with a multiplier factor derived from a

construction cost index. In this case, GES used PWW’s Generally Accepted Accounting

Principles (GAAP) Taxable Asset Reports and Main Pipe Inventory and applied a multiplier

factor obtained from the Handy-Whitman Index of Public Utility Construction. Exh. 1007A at

43. GES recognized the existence of limitations to using the asset reports and inventory, but

considered them to be a reasonable estimate of the original cost of PWW that would produce a

reasonable estimate of the PWW system. Exh. I 007A at 42.

From this adjusted calculation of original cost, GES deducted for curable physical

deterioration, incurable physical deterioration, and functional obsolescence.tO GES did not

quantify or deduct for economic obsolescence for PWW’s assets because, as stated earlier, when

ill Curable physical deterioration concerns property that is in need of repair or replacement at the time of appraisal.

Exh. IOO7A at 45. Incurable physical deterioration is decay of items that cannot be reversed and must be replaced
or be subject to major repair. Id. Functional obsolescence is a curable or incurable flaw in the property when
compared with the highest and best use and most cost effective functional design requirements at the lime of
appraisal. Five types of functional obsolescence exist. The Appraisal ofReal Estate at 403-404.
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economic obsolescence is applied to the formula, it reduces the value and approximates the sales

and income approach values. Id. at 48. Exh. 1007 at 3. 9/10/07 Tr. at 44 lines 7-1 1.

To calculate curable physical deterioration, GES reviewed PWW’s known capital budget

items contained in the Fay, Spoffard, and Thorndike Capital Improvement Plan for deferred

maintenance as of the valuation date. GES considered the deferred maintenance items to

represent 510 million of curable physical deterioration. Exh. 1007A at 45. To establish

incurable physical deterioration, GES developed a percent relationship of estimated age of the

property to the useful lives of the property, or 36.2 percent. Id. at 46. For calculating functional

obsolescence, which GES defined as deficiencies in the system caused by assets not complying

with required water quality regulations, GES assembled cost estimates for the water treatment

plant upgrades, security costs, and other items from information provided in PWW’s 2004 rate

case, Docket No. DW 04-056. Id. at 46. These three categories of depreciation result in a

combined percentage of 53.4 percent of cost new.

GES then estimated the market value of PWW’s land as of December 31, 2004 by

reviewing the 2004 assessment values established by the individual towns and adjusting for the

corresponding equalization ratio. GES considered the equalized assessment of each land parcel

“a reasonable estimate of PWW’s land value for the purposes of this report.” Id. at 48.

2. Nashua’s Sales Comparison Approach

In valuing PWW’s assets using the sales comparison approach, GES reviewed the sale of

28 water systems around the country. Exh. 1007A at 52. These sales occurred between 1995

and 2006. According to GES, the “sales comparison approach is most applicable in an active

market where the prices paid serve as accurate indicators of the most probable selling price of the

Economic obsolescence is the reduction in the value of the asset caused by factors beyond the owners’ control
such as regulatory change or inflation. Exh. I 007A at 47.
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subject property as of the valuation date.” Exh. 1007A at 49. In comparing the sales, GES used

numerous Units of comparison.

One unit of comparison involved computing the ratio of the sale price to net plant, minus

net contributions in aid of construction (CIAC). This reflects the relationship between the sale

price of the utility and its plant-in-service rate base. GES determined the ratio to be 1.6. GES

used only Class A-I water utilities (as classified by the National Association of Water

Companies) with gross annual revenues of$l0 million or more. GES also used data relating to

PWW’s net plant minus net CIAC which it obtained from PWW’s 2004 rate case proceeding.

Exh. 1007A at 41. GES applied the ratio to the net plant minus net CIAC and determined the

indicated valuation of $81.6 million, rounded. Exh. lOO7A at 55.

GES also calculated another unit of comparison: a value estimate based on a ratio of sale

price to earnings before interest, taxes, depreciation and amortization (EBJTDA). As with the

earlier ratio, GES based its analysis on Class A-l water utilities with gross annual revenues of

$10 million or more and on amounts relating to EB1TDA found in PWW’s 2004 rate case

proceeding. GES calculated an indicated valuation of $96 million, rounded. Exh. 1007A at 56.

(3ES did not compute any other unit of comparison.

GES then determined a composite valuation by assigning an equal weight to the ratio

determined by comparing sale price to net plant minus CIAC and the ratio determined by

comparing sale price to EBITDA. With this even weighting, GES arrived at a value estimate of

$89 million. Exh. 1 007A at 56. As with the asset based approach, GES did not specifically

update this value in its November 14, 2006 update testimony.
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3. Nashua’s Income Approach

GES identified two methods generally used to capitalize future income: direct

capitalization and yield capitalization. For purposes of valuing PWW, GES considered both

methods but states it ultimately chose only to use the yield capitalization method. Exh, 1007A at

54. According to GES, this method converts future benefits into present value by discounting

each future benefit at an appropriate yield rate or by developing an overall rate that explicitly

reflects the investment’s income pattern, value change and yield rate. Exh. 1007A at

Within this method, GES reviewed PWW’sproforma cash flows presented in PWW’s 2004 rate

case proceeding and adjusted it by using an average annual IRS depreciation rate of 4.5 percent.

GES also deducted income taxes (calculated before expensing interest on debt) to determine

income to be capitalized, or $5,804,889. Exh. 1007A at 62 and 63. GES divided this income

amount by a weighted average cost of capital of 7.20 percent which included an adjustment to

the debt rate for the deductibility of interest expense. GES ‘s analysis yielded a value estimate of

580,623.452. Id. at 64.

D. PWW’s Valuation Testimony

In determining PWW’s initial overall valuation, Mr. Reilly considered the asset based

approach/asset accumulation method, income approach/discounted cash flow (DCF) method, and

the sales comparison approach/guideline merged and acquired company method. Mr. Reilly

determined an indicated valuation of $253.8 million as of December 31, 2004 under the asset

based approach/asset accumulation method and assigned it a 60 percent weighting. Exh. 3007A

at 4. Mr. Reilly explained that he gave the asset based approach value a 60 percent weighting

Although GES purports to use the yield capitalization method. the supporting schedules appear to use the direct
capitalization method. Exh. TOO7A at 64.
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because of PWW’s assets being special purpose property.t3 In testimony filed on November 14,

2006, Mr. Reilly updated this value to $266.4 million as of December 31, 2005. Under the

income approachlDCF method, Mr. Reilly initially determined an indicated fair market value of

S240.2 million. He assigned it a 40 percent weighting because, in his opinion, a buyer would

rely heavily on the income generating capacity of these assets in making a purchasing decision.

Exh. 3007 at 35-36 and Exh. 3007A at 5. In testimony filed on November 14, 2006, Mr. Reilly

updated this value to $283.9 million as of December 31, 2005. Using the 60/40 weightings, Mr.

Reilly determined an overall fair market value of PWW, as of December 31, 2005, of $273.4

million. Exh. 3021A at 3.

Mr. Reilly assigned no weight to the sales comparison approach. His search of recent

acquisitions yielded 12 companies that had been acquired within four years prior to the valuation

date. Five of the 12 sales were purchases by investor-owned entities and Mr. Reilly found them

either too small, too large, or involving both water and sewer operations. The remaining seven

sales involved purchases by public entities and Mr. Reilly found them either too small, involving

a forced sale, or involving other utilities in the sale such as gas, electric, or sewer. Exh. 3007A at

41-46. In his opinion, because of these differences as well as the uncertainty regarding the

condition of the guideline assets, the comparative sales were not sufficiently comparable to

provide meaningful valuation guidance as to the PWW assets. For these reasons, Mr. Reilly

assigned a zero weighting to the sales comparison approach.

1. PWW’s Asset Approach/Asset Accumulation Method

According to Mr. Reilly, the asset based approachlasset accumulation method is relied

upon by most appraisers valuing special purpose property. It is a multi-step process and involves

Special purpose property is a “limited-market property with a nntque physical design. special construction
materials, or a layout that restricts its utility to the use for which it was built.~’ Appraisal of Real Esrnre at 25.
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the addition of values for tangible personal property, operating real estate and real property

interests, and intangible personal property to estimate the fair market value of a subject’s total

operating assets. Exh. 3007 at 22.

For tangible assets, Mr. Riethmiller, with the assistance of Mr. Walker, conducted a

Replacement Cost New Less Depreciation (RCNLD) analysis. Mr. Riethmiller defined RCN

(i.e., replacement cost new) as the estimated cost of replacing, under current conditions, the

water treatment, storage, and distribution assets of the PWW system with new property that has

the nearest equivalent material or utility compared to the property being valued. Exh. 3008 at 6.

This appraisal method assumes construction of the entire system in one continuous effort. Id. In

some instances, the replacement material may be functionally superior to the property being

valued and thus adjustments may be necessary to account for the functional obsolescence in the

observed depreciation portion of the analysis. Mr. Riethrniller testified that observed

depreciation is a manner of quantifying the existing condition of the property in terms of its

physical deterioration and functional obsolescence and is generally expressed as a percentage of

RCN. Exh. 3008 at 8.

To start the RC’NLD analysis, Mr. Walker prepared a detailed inventory of PWW’s

tangible assets: the treatment plant, wells, pump stations, tanics, and transmission and distribution

mains and services. PWW’s mains include asbestos, cement, cast iron lined, cast iron unlined,

ductile iron. concrete, copper, PVC, and galvanized steel. PWW has a limited amount of 6” and

72” Swiss steel pipe, which is a spiral wound, riveted mild steel pipe with a bitumastic coating

on the exterior and interior. Exh. 3008 at 16. The 72” Swiss steel main was installed in 1898

and was unlined until the early 1970’s when it was cleaned and lined. Mr. Walker determined, at

current prices, what it would cost to replace those assets. This calculation comprises the RCN
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portion of the calculation. Mr. Riethmiller then took Mr. Walker’s detailed inventory and RCN

and quantified the observed depreciation of the current condition of the assets.

Mr. Riethmiller conducted 18 sampling digs to confirm the observed depreciation of

PWW’s mains. According to Mr. Riethmiller, the samples confirmed that the mains were in

remarkably good condition. Exh. 3008 at 18. Mr. Riethmiller calculated the observed

depreciation percentage for each asset category arid determined an overall observed depreciation

percentage of25 percent. By applying the observed depreciation to the RCN, Mr. Riethmiller

completed the RCNLD analysis. Exh. 3007 at 23; and Exh. 3009A at 16-87.

For real estate and real property interests, Mr. Thibeault appraised the fee interest of 60

real estate parcels and 67 cross country easements owned by PWW. Exh, 3011 at 3-4. He

determined a value of$ 12,038,800 for real estate PWW owned in fee and $863,700 for

easements. Combined, Mr. Thibeauft detei~nined PWW’s real estate and real property interests

had a fair market value of 512,902,500.

For intangible assets, Mr. Reilly determined the value of PWW’s distribution maps, water

pumping rights, databases, company records, and a trained and assembled workforce using the

RCNLD method. Since he deemed PWW’s water pumping rights to be of a special nature, he

determined that value by using an income approach/direct capitalization method. In total, Mr.

Reilly determined a fair market value ofPWW’s intangible assets of $41.8 million. Exh. 3007 at

28.

Mr. Reilly then determined the amount of economic obsolescence and subtracted it from

the values for the tangible assets, real estate and real property interests, and intangible assets. He

determined economic obsolescence by capitalizing, at 7 percent, the difference between the

required return on the RCNLD valuation amount and the projected earnings. Exh. 3007A at 36.
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Based on the accumulation of all of the above, Mr. Reilly determined an indicated value

of PWW’s assets using the asset based approach to be $253.8 million. Exh. 3007A at 37. In

testimony filed in November 2006, Mr. Reilly updated this value to be $266.4 million as of

December 31, 2005. Exh. 3021 A at 5.

2. PWW’s Income Approach/Discounted Cash Flow Method

As already noted, the income based approach assumes that the value of a business is the

present worth of its future income. To value that income, Mr. Reilly used the DCF method,

which uses a company’s financial projections to estimate the present value of the future cash

flow. He determined the net cash flow portion of the method by taking the EBIT and adding

depreciation and amortization expense, subtracting capital expenditures, and subtracting required

increases in working capital. Exh. 3007A at 38. He determined the appropriate present value

discount rate to apply in the DCF by determining the WACC.

In Mr. Reilly’s opinion, the WACC should reflect the cost of capital of the likely

population of willing buyers, and those buyers include not-for-profit public entities. Exh. 3007A

at 38. The not-for-profit entities enjoy advantages such as no income tax, low cost financing, no

regulation, and reduced property taxes and these advantages allow these entities to set the range

for the purchase price. According to Mr. Reilly, the market price for a business valued as a

going concern will be set by the purchasers with the greatest expected synergies. Exh. 3007 at

17.

As to the net cash flow, Mr. Reilly adjusted PWW’s financial projections for December

31, 2005 through December 31, 2009 for the expected financial performance of the hypothetical

purchasers; specifically he used a not-for-profit purchaser. Exh. 3010A at 2-5. The 2005 to

2009 projections were followed by a normalized year. Id. Mr. Reilly defended this adjustment
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as being necessary because the buyer with the most synergies will set the range of market prices

for the group.

As to WACC, Mr. Reilly used a build-up model and incorporated the capital structure of

a hypothetical buyer. He calculated an 18.7 percent cost of equity and a cost of debt of 4.6

percent. He weighted the cost of equity at 5 percent and cost of debt at 95 percent which yielded

a 5 percent WACC. Exit 3007A at 68. Mr. Reilly then took the present value discount rate of 5

percent and subtracted an expected long-term growth rate of 2 percent to produce a 3 percent

direct capitalization rate. Id. at 69. These factors produced an indicated value of $240.2 million

using the DCF method. In November 2006, Mr. Reilly updated this figure to $283.9 million.

E. Critiques of Valuation Testimony

1. Pennichiick

Within the sales approach, Pennichuck criticized Nashua for choosing comparable sales

based on one comparability factor alone. Four of the nine transactions were stale; one was not a

transaction~ three were part of multi-state transactions; and the remaining transaction was a

multi-state water/sewer transaction. Pennichuck stated that Mr. Walker admitted he made certain

errors in identifying some of the sales transactions as comparable. 9/4/07 Tr. at 159-160, 166-

169, and 270. Nashua’s reliance on the sales data was erroneous because its experts never made

any personal review of the assets. In addition, Nashua applied a stock and debt method, which is

used to value stock, not assets, Pennichuck was critical of Nashua characterizing the market

approach as “active and transparent” and affording it a 50 percent weighting.

Within the income approach, Nashua relied on a WACC of private regulated water

utilities. It did not analyze the pooi of hypothetical buyers and instead assumed a buyer would

be like PWW. In essence, Nashua assumed that the pool of hypothetical purchasers consisted
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only of regulated private companies, which understates fair market value. Pennichuck asserts

that this assumption was unlike past appraisals in which Nashua’s experts acknowledged a

municipal buyer in the hypothetical pool. In this instance, Pennichuck contends that Nashua’s

experts knew that using a regulatory rate of return and capitalization rate would result in a value

that would approximate rate base. Exh. 3061 at 16 n.3.

According to Pennichuck, Nashua’s cost approach contained numerous errors: arbitrarily

assigning lives to assets; arbitrarily making a $10 million deduction for “curable physical

depreciation”~ and valuing the existing water treatment plant at $5,500,000. Pennichuck also

asserts that there were failures to: value intangible assets or real property; perform an appraisal

of operating real estate and real property; and assign any weight to the asset valuation approach,

relying instead on inaccurate and incomplete tangible personal property original cost data.

Nashua did not update the appraisal with the most current financial and asset information

so the valuation is based on December 31, 2004 data. Nashua’ experts recognized that the

trended original cost method will not result in an accurate and reliable estimate of the current

cost of the system if the original cost data is not accurate. 9/4107 Tr. at 203-204. They admitted

that more accurate records “will get a higher trend.” 9/4/07 Tr. at 230. Exh. 3102. Pennichuck

argues that at least two documents were used by Nashua’s expert that he knew were unreliable in

preparing his cost approach: (1) PWW’s CPRs, and (2) PWW’s engineering inventory. 9/4/07

Tr. at 205-208 and Pennichuck post hearing brief at p. 48 (11/16/07).

Pennichuck was critical of Nashua’s age-life depreciation method and stated that it

essentially produced a theoretical depreciation. Exh. 3018 and Exh. lOO7A at 45-46.

Pennichuck’s expert. Mr. Reithmiller explained that unless an asset is new, the estimate of

observed depreciation is rarely simple and requires: (1) the analysis of multiple factors,
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(including historical system information), and (2) the application of engineering experience and

professional judgment. Nashua’s experts, instead, used an age-life method to determine what he

calls the “incurable physical deterioration” of the property, which he defined as the “decay of

items over the course of time that cannot be reversed or eliminated without replacement or major

repairs to the property.” This age-life method relied on: (1) the expected useful physical life, or

economic life expectancy, as compared against, (2) the actual age of the asset as reflected in the

PWW records. Thus, Mr. Reithmiller concluded Nashua’s depreciation calculation is only as

credible as: (1) the data used for the expected life of the PWW assets, and (2) the data used to

conclude the actual age of the PWW assets.

As to the reliability of the expected life data, Nashua assumed a straight line basis over

the course of its economic life, although Mr. Reithmiller notes that age-life is not appropriate

since a water system does not physically deteriorate on a straight line basis and transmission and

distribution piping has a long life. As to the actual age of the assets, Nashua states that three

factors were considered in calculating the useful physical life for the assets of PWW: (1) the

materials and design used to construct the assets, (2) the regulatory service lives, and (3) the age

of the property. Pennichuck asserts that some information can be garnered on how an asset will

perform over time from the type of material that was used to construct it, but significant

additional information is needed to accurately determine its current condition. It concludes that

regulatory service lives do not equal actual service lives for sale price valuation puiposes.

Lastly, Pennichuck noted that Nashua did not dispute the inventory underlying Mr.

Reilly’s cost approach; the pricing of the direct and indirect construction costs of the water

system; the observed depreciation applied to the assets; or the valuation of any of the intangible

assels developed by Mr. Reilly; the appraisal of real estate by Russell Thibeault; or the
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discounted cash flow formula Mr. Reilly employed in performing the income approach. Exh.

1015 at 15; 9/4/07 Tr. at 39-41. Further, Nashua did not challenge Mr. Reilly’s detailed

descriptions of the comparable transactions that he considered and ultimately rejected. Exh.

1015 at 15-16. Finally, Nashua acknowledged that for special purpose property the cost

approach is an appropriate approach to consider and rely upon, yet it assigned zero weight to that

approach. 914/07 Tr. at 248 and Exh. 3206 at 4.

2. Nashua

Nashua criticized Pennichuck’s fair market value analysis as containing: an erroneously

calculated economic obsolescence, use of an erroneous discount rate, wrong assumptions that

included assumption of a “brownfield” construction approach which artificially inflated the cost

new of the PWW system, and failure to recognize bona fide offers to purchase the PWW assets

shortly before the valuation date and other transactions in the marketplace. Exh. 1015 at 4 and 5.

Nashua contended that PWW’s fair market value is not influenced by “not-for-profit”

entities since those entities enjoy synergies and savings not available to the typical buyer. Exh.

1015 at 2 and 4. According to Nashua, by assuming the synergies of a “not-for-profit public”

entity and by considering these synergies in developing the capitalization rate, Mr. Reilly

developed an “investment value” that artificially inflates PWW’s fair market value by $160

million. Exh. 1015 at 5 and 6.

Nashua contends that a market for PWW’s special purpose property existed in 2004 but

that Mr. Reilly ignored this market evidence. Nashua’s expert, Mr. Walker, used twenty-eight

sales comparisons and concluded the most important characteristic was size, and sales were

grouped according to the National Assoc. of Water Companies classification for revenue. He

developed market-based ratios he believed were the best indicators of the value of PWW and
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ultimately selected sale price to net plant less CIAC and sale price to EBITDA. He concluded

the larger systems command a premium over smaller systems and thus he used those sales of

systems with gross annual revenues of $10 million or more. Nashua points out that Mr. Reilly

failed to complete or weight the sales method.

Nashua observes that buyers of income producing property view cash flow as a critical

element affecting value and that under the income capitalization method a value is estimated by

capitalizing the cash flow available to satisfy debt and equity with a market based rate of return.

Because Mr. Walker’s capitalization rate assumed no further earning growth, it is considered a

yield capitalization method. Nashua states that Mr. Walker used a typical buyer and Mr. Reilly

used a not-for-profit or special buyer, which has certain benefits or synergies available to it that a

typical buyer would riot. Nashua argues that these benefits should not be considered and it

contends that Mr. Walker’s scatter graph for sale price to EBITDA ratio was the only empirical

evidence that municipalities pay more than JOUs. Exh. 1 007A, at 54.

Nashua criticized Mr. Reilly’s inclusion of a growth rate in his income approach and

stated that assuming an earnings growth rate will be the same as the growth in customers is

inconsistent with both historic levels and future estimates. It further opines that earnings growth

without capital expenditures will result in over earning. Pennichuck’s witness, Mr. Guastella,

does not support the 2 percent growth rate since his schedule reflects a declining rate base 2009-

2015. Exh. 3010A at 3. Absent the 2 percent growth rate, Nashua argues PWW’s fair market

value would be $89 million.

Mr. Reilly assumed a 5 percent rate of return (ROR) to establish the capitalized income

shortfall from which he calculated economic obsolescence attributable to his cost method. Citing

the Appraisal ofReal Estate, 12th Ed., Pages 487-493, Nashua states the cost of capital and rate

103



DW 04-048
-80-

of return of a typical buyer or investor should have been used and it argues that PWW’s 8.68

percent ROR is a good proxy. If Mr. Reilly used 8.68 percent, the economic obsolescence would

have been 68 percent, not 47 percent and would have yielded a cost method value of

$160,000,000.

Nashua asserts that Mr. Reilly’s valuation exceeds that of Pennichuck Corporation alone

as follows: On December 31, 2005, Pennichuck Corporation’s stock sold for $20.45 per share.

When multiplied by 4,200,000 outstanding shares and adding outstanding debt of $41,456,000,

an enterprise value of Pennichuck Corporation of$ 127,346,000 results. Nashua contends that

this enterprise value is consistent with the SG Barr Devlin 2002 auction and Philadelphia

Suburban’s bid. Nashua further contends that whenever Mr. Reilly made a choice, it was always

to increase the value by: using a hypothetical buyer that would result in the greatest value,

adding a long term growth rate, using municipal capitalization, and not weighting the sales

approach.

F. Pennichuck Motion to Disqualify Messrs. Sansoucy and Walker

On November 27, 2006, the Pennichuck Companies filed a motion to disqualify Messrs.

Sansoucy and Walker as valuation expert witnesses. Pennishuck argued that: (1) Sansoucy and

Walker were biased in favor of Nashua in a manner that is inconsistent with the Uniform

Standards of Professional Appraisal Practice (USPAP) because they stood to profit personally

from an outcome favorable to Nashua and specifically sought their engagement by promising to

recommend a predetermined outcome; and (2) that the two witnesses failed to follow the USPAP

standards when they conducted their actual valuation by employing a “no net harm” approach

that bears no relationship to accepted valuation methodologies as well as misapplying the

accepted methodologies. In support of the motion, Pennichuck cited the leading U.S. Supreme

104



DW 04-048
- 81 -

Court case on the admissibility of expert testimony, Daubert v. Merrill Dow Pharmaceuticals,

Inc.. 509 U.S. 579 (1993), and the state-law codification of the Daubert principles found at RSA

5 1 6:29~a. Pennichuck argued that the Commission “should not lower the bar to allow Sansoucy

and Walker to testify as to their opinion of value if such an expert opinion would not be

permitted in court.” Pennichuck also relied upon RSA 310-B:18-a, which concerns disciplinary

proceedings for licensed or certified real estate appraisers and adopts the USPAP ethical and

professional conduct standards in effect at the time of the appraisal assignment as the relevant

standard for adjudicating such proceedings. This standard became effective August 18, 2006.

On December 8, 2006, in Order No. 24,706, we denied the motion without prejudice,

noting that Daubert did not apply to the Commission’s proceedings and concluding that the

credibility of these witnesses would be best determined at hearing.

At hearing, the Pennichuck Companies presented evidence that Mr. Sancoucy’s firm,

GES, was hired by Nashua to advocate that acquiring PWW’s assets was in the public interest.

Exh. 3036. GES’s compensation was estimated to be $538,000. Id. at 8. As part of the same

contract, GES would assist Nashua in preparing contracts for the operation, maintenance, and

management of the water system assets. Id. at 6. GES would assist with closing activities and

would participate “in the preparation of materials to facilitate the optimum debt structure and

cost for the acquisition, and the placement of tax exempt debt.” Id. On July 20, 2006. Nashua

submitted the joint testimony of Mr. Sansoucy, Mayor Bernard Streeter, and Alderman Brian S.

McCarthy, positing that Nashua’s taking of PWW’s assets was in the public interest. Exh. 1016.

On January 12, 2006, Nashua filed a self-contained appraisal report performed by GES and on

November 14. 2006, Nashua filed testimony of GES intended to update the appraisal. Exh.

1 007A and Exh. 1017. The appraisal report contained a certification signed by Messrs. Walker
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and Sansoucy that “[w]e have no present or prospective interest in the property that is the subject

of this report, and no persona] interest or bias with respect to the parties involved.” Exh. I 007A

at 66,

We understand the concerns raised by Pennichuck, however, it is the responsibility of the

Real Estate Appraiser Board under RSA 310-B, and not the Public Utilities Commission, to

determine whether violations of the professional standards applicable to appraisers have

occurred. Accordingly, we do not express any opinion as to whether Messrs. Walker and

Sansoucy have faiJed to comply with the USPAP standards. Moreover, while the multiple roles

played by Mr. Sansoucy in this transaction could arguably be construed to be in conflict, in our

view the Commission’s rules, Puc 202.03, do not require the exclusion of the testimony of

Messrs. Walker and Sansoucy from the record. Accordingly, we will assess their testimony

solely on its merits.

G. Commission Analysis

Nashua and PWW are in agreement that a fair market valuation price must be fixed for

Pennichuck Water Works and, pursuant to New Hampshire law, such a value would be “the price

which in all probability would have been arrived at by fair negotiations between an owner

willing to sell and a purchaser desiring to buy, taking into account all considerations that fairly

might be brought forward and reasonably be given weight in such bargaining.” Edgecomb Steel

at 487. Nashua and PWW are also in agreement that there are three general approaches to

calculating fair market value, namely, the Cost or asset based approach, the comparable sales

approach. and the income based approach.

However, there is little agreement between Nashua and PWW as to the application of

these general concepts. Among other things, Nashua relies on a 50-50 weighting of the sales and
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income approaches and assigns zero value to the cost approach, while PWW relies on a 60-40

weighting of the cost and income approaches and assigns zero value to the sales approach. Also

of consequential dispute between the parties is Nashua’s discounting of the effect of public

entities as willing buyers and PWW’s conclusion that the “likely population of hypothetical

buyers for the PWW system will include the market influences of not-for-profit entities” and that

such entities “will set the market price” under the income approach. Exh. 3007 at 22 and 39.

Among the critiques of the various approaches are the arguments that the sales approach

does not accurately value public utility property and that a drawback to the asset or cost approach

is that it does not value intangibles, which must be added separately. In this case, PWW’s expert

used an income approach to value water pumping rights and other intangible assets, which he

then added to the asset approach. Exh. 1007B1 at 30. As to the asset approach, there is a

distinction between fair market value and rate base, and some items are not included in rate base

but should be included in fair market value. This is true for items of value such as CIAC, still

functioning but fully depreciated machinery, and appreciated assets. Thus, “whatever approach,

premised on a regulatory rate base that excludes significant utility assets, almost without

exception results in less than fi.ill or just compensation for all property taken.” Washington at

1194 (citing 4A J.L. Sackman, Nichols (3d ed. rev.2000) § 14A.06[l][6j, at l4A-l 7). Because

each approach must be adjusted to overcome items of value not inherently included in it, we will

not treat one approach as conclusive. Rather, we will evaluate each approach and then weight

them accordingly.

I. Saks Approach

Experts for both Nashua and PWW testified that PWW’s assets are special purpose

property. 9/4/07 Tr. at 241 lines 17-20; Exh. 3007 at 10. The value of special purpose property
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is not as accurately determined using the sales approach as compared to the asset and income

approaches. According to The Appraisal ofReal Estate:

When the market is weak and few market transactions are available, the
applicability of the sales comparison approach may be limited, for example, the
sales comparison approach is usually not applied to special purpose properties
because few similar properties may be sold in a given market even when it is
geographically broad. For valuing special purpose properties, the cost approach
may be more appropriate and reliable,

The Appraisal ofReal Estate at 419. Further, according to Nichols’ The Law ofEminent

Domain §1 2C.Ol[3J[a], special purpose property cannot typically be valued using the

sales approach.

We find that PWW’s operating assets are special purpose in nature. We also note

that the record documented few comparable sales. For instance, of the 28 potential sales

that Nashua’s experts identified, they only found nine comparable sales based on size.

Exh. 1007A at 30-33. Of those nine sales, four were more than five years old, three were

part of multi-state transactions, one was a stock transaction, and the remaining sale was

not sufficiently comparable. Exh. 30! 7A at 32-3 8. As a result, we agree with PWW that

the lack of sales that are comparable on more than one factor to PWW’s assets makes the

sales approach less useful than the asset and income approaches. Given the paucity of

comparable sales, we find that the sales comparison approach is not useful in determining

the market value of PWW’s assets. Accordingly, we will afford this approach no weight

in our valuation.

2. Asset Approach

The elements ordinarily considered in the fair market value of a public utility are the

current value of the tangible property, present and future earnings, the ‘going value” of the plant,

and the amount of money required to put the plant in good condition. Washington (citing 4A ii.
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Sackman, Nichols (3d ed. rev. 2000). Various methods are traditionally relied on to determine

the value of these elements and each has its own drawbacks but, of them, greater weight seems to

be placed on the asset approach. Id. at 1193 citing Nichols §15.06[2], at 15-47.

PWW’s use of the asset approach is more credible than Nashua’s for a number of

reasons. First, with respect to land, PWW valued its real estate and easements through a certified

land appraisal and included in its analysis 2005 tax assessment data, before any current use

deduction. Exh. 3011 A. Nashua, however, extrapolated PWW’s land value by taking the 2004

assessment values and adjusted for the corresponding equalization ratio set by the Department of

Revenue Administration. Nashua did not adjust for current use impact.

PWW’s experts valued PWW’s land at $12.9 million while Nashua’s experts valued

PWW’s land at $4.5 million. Exh. 301 lA at 13-18 and Exh. lOO7A. At the level of individual

parcels, the differences can be seen as follows: a 16-acre parcel on Narrows Road was listed by

Nashua as having a 2004 assessed value of $74,800 while PWW’s expert listed the same

property as having a 2005 assessed value, before current use, of $353,500; two 2-acre parcels on

Ferry Road were valued by Nashua using 2004 assessed values of S 1,200 and $1,400 while

PWW’s expert used 2005 assessed values, before current use, of $2,400 each. Additionally,

PWW’s land appraisal was developed with a greater attention to detail and specifically identified

the highest and best use characteristics of 60 parcels and 67 easements, located in Amherst,

Bedford, Deny, Hollis, Merrimack, and Nashua. Exh. 301 IA. Nashua made no such highest and

best use notations. Nashua’s approach is lacking as a reasonable basis for determining just

compensation for condemnation purposes when more accurate data and methods existed.

Consequently, we are persuaded that PWW’s method is superior to Nashua’s method and we

adopt PWW’s appraisal valuation amount of $12.9 million for land.

109



DW 04-048
~86-

Furthermore, there was a significant difference between Nashua’s and PWW’s appraisal

valuation for intangible property. Nashua’s appraisal valuation for intangible property is

$1 76,833. Exh. I 007B 1 at 30. By comparison, PWW’s appraisal valuation for intangible

property is $41,800,000. Exh. 3007A at 62. Intangible property was an integral part ofPWW’s

operating assets and each component of intangible property should be identified and incorporated

in the overall valuation of the operating assets. PWW’s valuation was estimated based on an

appraisal of each of the individual discrete intangible assets, i.e., distribution maps, engineering

drawings, water pumping rights, water system records and reports, Synergen work order

database, laboratory reports, SCADA computer software system, and a trained and assembled

workforce. By comparison, Nashua’s estimate did not identify individual components. Thus, it

is impossible to determine its credibility. For these reasons, we adopt PWW’s asset approach

and related appraisal valuation, subject to certain modifications as discussed below.

With respect to water pumping rights, PWW assigns a value of $24.5 million to water

pumping rights associated with its permit to draw water from the Merrimack River, PWW used

the cost approach whenever possible to appraise intangibles. Exh, 3007A at 55, 57, 58, 59, 60,

and 61. However, Mr. Reilly used the income approach for water rights. He specifically used

what looks like a direct capitalization method to determine that PWW’s water rights were worth

$24.5 million, except that instead of capitalizing the value of a stream of revenue or cash flow,

an assumed avoided expense is capitalized. Exh. 3007A at 56. He used this method because, in

his opinion, water rights were of a special nature, although he did not elaborate on the basis for

that opinion. Exh. 3007 at 25. To assign a value, Mr. Reilly calculates valuation based on a

proxy expense derived from the average volumetric charge of$l .11 per cubic foot that PWW

pays to Manchester Water Works and Merrimack Village District for water it purchases for its
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Bedford and Merrimack franchise areas. He then divides the expense (earnings) by a

capitalization rate of 3 percent to calculate the valuation amount of $24.5 million.

The value assigned to water rights is substantially higher than the values given to other

intangibles. Mr. Reiily used a proxy charge of$l.ll but provides no justification for this

multiplier other than it appears to be the going rate PWW pays for water in the geographic

vicinity of its pumping rights. Further, PWW fails to provide any persuasive evidence regarding:

(1) whether such permits are difficult or easy to acquire, or (2) the costs of acquiring such a

permit. Although we agree that water rights in theory have value, based on the record we find no

reasonable basis for assigning the value of $24.5 million to the water pumping rights as proposed

by PWW.

With respect to depreciation, PWW’s experts determined observed depreciation to be

$139.3 million, or 25.0 percent of RCN-tangible personal property. Exh. 3021A at 20. Nashua’s

experts determined depreciation to be approximately 53.4 percent ofRCN-tangible personal

property tangible. Exh. 1007A at 43. We note further that PWW’s experts corroborated

depreciation through 18 sampling digs on PWW’s mains; thus the depreciation factor is based

more on fact than on assumed probabilities. The observation method is recognized as the

preferred method of determining depreciation. See State v. Hoquiam, 155 Wash. 678. 687

(1930). Here, we find PWW’s depreciation analysis to be more credible; however, we will

modify PWW’s observed depreciation percent from 25 percent to 25.7 percent to comport with

the observed depreciation approved in PWW’s most recent rate case, Docket No. DW 06-073, in

which Nashua participated. In that proceeding, depreciation was 25.7 percent of original cost

and incorporated the impact of physical and functional deterioration and was thoroughly

reviewed by Staff and the parties. We find that the rationale for depreciation reserves in PWW’s
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recent rate case is compatible with the rationale for observed depreciation as used in appraisal

valuation. Since PWW’s rate case and appraisal occurred near in time to one another, it cannot

be said that the passage of time accounts for PWW’s use of 25 percent rather than 25.7 percent.

With respect to economic obsolescence, we first note that it addresses the question of

whether the operating assets are generating enough income to support a required rate of return.

Exh. 3007 at 27. This factor can have a significant impact on the asset-based approach. PWW’s

appraisal experts determined economic obsolescence to be $205.2 million as of December 31,

2005. Exh. 3021 A at 18. Nashua’s appraisal experts did not determine economic obsolescence

and explained only that adding economic obsolescence would have brought the asset valuation

more in line with the sales and income valuations. Exh. I 007A at 48. We find the absence of

economic obsolescence in Nashua’s approach inconsistent with established law recognizing it as

relevant to determining fair market value. See Southern New Hampshire Water Co. v. Town of

Hudson, 139 N.H. 139, 142 (1994).

As noted above, according to PWW, as of December 31, 2005, economic obsolescence is

a deduction of $205.2 million to the indicated valuation under the asset based approach. Exh.

3021 A at 19. This deduction measures the difference between the required return on the

appraised valuation of the assets and the net present value of the projected earnings. PWW

divides the income shortfall of$14.366 million by the capitalization rate of 7 percent, which is

the 5 percent WACC plus the 2 percent growth rate, to determine the capitalized value of the

income shortfall of $205,233,000. Exh. 3021 at 18. Although we agree with this method, we do

not find it reasonable to use a 7 percent capitalization rate as an input. We employ instead the 5

percent capitalization rate determined reasonable in the income approach. Recalculating the

required return and the projected earnings yields an income shortfall of$ 14,084,662. We divide
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this income shortfall by the capitalization rate of 5 percent to calculate the capitalized value of

the income shortfall of $281,693,242.

In addition, we must modify PWW’s appraisal to bring the valuation date forward from

December 31, 2005. Accordingly, we incorporate an adjustment for additions and retirements

and accumulated depreciation reserves for the years 2006~ 2007, and 2008 as identified in

PWW’s annual reports, filed with the Commission, for 2006 and 2007. Bringing the valuation

date forward to December 31, 2008, we determine the value of PWW’s assets using the asset

approach to be $210,349,285 as of December 31, 2008.

3. Income Approach

We begin our analysis of the valuation testimony employing the income approach by

noting that estimates for earnings and capitalization rates are key components in the

determination of valuation amounts in this approach. The income approach using the direct

capitalization method involves dividing earnings by the capitalization rate. Thus, a change in the

capitalization rate has a substantial effect on valuation.

Consistent with its position that not-for-profit entities in the pool of hypothetical buyers

will set the range of the purchase price, PWW used a not-for-profit cash flow as the measure of

earnings in its DCF analysis. PWW began with PWW’s projected financial statements and made

adjustments to account for certain not-for-profit cost advantages. In contrast, Nashua discounts

the effect of not-for-profit buyers.

Mr. Reilly’s testimony on behalf of Pennichuck is persuasive in contending that the cost

of capital will reflect the likely population of willing buyers and it comports as well with fair

market valuation theory and New Hampshire law concerning the propriety of focusing on a
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population of hypothetical buyers as opposed to any particular likely buyer or buyers. Mr.

Reilly testifies to these points as fo]lows.

A fair market value appraisal must look to the likely composition of the
population of hypothetical buyers in order to determine the range of market
prices. As the definition of “fair market value” looks to the hypothetical buyer, a
fair market value appraisal may not assume any specific or identified buyers, The
characteristics of the population of potential buyers is considered in a two-step
process:

(1) The appraiser determines what types of buyers comprise the
population of hypothetical buyers; and

(2) The appraiser determines which type of buyer within that
population will set the range of market prices.

In the case of a going concern business, the buyers with the greatest expected
synergies will set the range of market prices for the acquisition.

The most likely population of hypothetical willing buyers of PWW would include
not-for-profit public entities. This conclusion is based on several facts, including:
(1) that the vast majority (around 80%) of the water systems in the United States
are owned by public entities; (2) that Pennichuck Corporation is the principal
investor owned utility in the geographic territory where PWW is located; and (3)
there are a number of public entities in New Hampshire that could acquire the
PWW system. These not-for-profit public entities would inc’ude a city, town, or
district (including yet-to-be-formed districts). Thus, the likely population of
hypothetical buyers for the PWW system will include the market influences of
not-for-profit entities.

What any particular public entity has or has not indicated about its interest in the
PWW system is not relevant to a fair market valuation... Appraisal literature and
appraisal courses never insert the subjectivity of asking what any particular
person’s interest is in property subject to a fair market valuation,

Exh. 3007. at 21 and 22.

We find Mr. Reilly’s testimony to be persuasive and we conclude that so long as it is legally

permissible for not-for-profit buyers, that is, more than one such buyer, to buy PWW, which is
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the case here, their influence on valuation as part of the population of willing buyers must be

given full effect.’4

With respect to the capitalization rates proposed by PWW and Nashua, PWW

recommends a rate of 5 percent, from which it deducts a 2 percent growth rate to apply a 3

percent capitalization rate in calculating its income valuation, while Nashua recommends a rate

of 7.2 percent with a 0 percent deduction for growth. Consistent with the discussion above, it is

appropriate to rely on the PWW approach inasmuch as it better reflects the influence ofnot-for-

profit entities in the hypothetical population of willing buyers, but there is an issue of fact

concerning the amount of the deduction for growth that should be credited. PWW’s growth rate

appears inflated for purposes of the calculation here, insofar as it applies to the normalized year

2010, a year for which there is some question about the 2 percent growth rate. In fact, the record

indicates the 2 percent growth rate is the growth rate included in the PWW appraisal that goes

through 2009, not 2010. 9/12/07 Tr. at 103 lines 6-8. Further, the record indicates that the 2

percent growth rate represents inflation only. Id. at 99 lines 6-7. Yet, there is no support for the

“‘The dissent misconstrues our view in one important respect. We do not conclude that the presence of one not-for-
profit buyer will be entirely determinative of value. Rather, we conclude that, so long as it is legally permissible for
more than one not-for-profit entity to purchase, fair market value must be determined based on the hypothetical
presence of such willing buyers.

In contrast, the dissent does not give full effect to the influence of not-for-profit buyers but, rather, posits a
negotiation between a single willing buyer (the condemnor) and a seller (who we know to be unwilling) that
effectively averages PWW’s and Nashua’s respective valuations. Such an approach is not supported by the record
and produces a value that is not fair market value.

Furthermore, the dissent’s analysis of the value that would result from the negotiation between a single willing
buyer and a single willing seller, inappropriately excludes the effect a second willing not-for-profit buyer would
nave on such a negotiation.

Ultimately, the dissent calculates a value akin to a forced sale by limiting the hypothetical population of willing
buyers to the City of Nashua. The dissent’s reliance on the so-called typical case therefore errs by equating
“typical” with “likely”, as that term is used in a fair market value appraisal, and by effectively considering the City
of Nashua as the particular buyer in this case.

Finally, the dissent’s line of reasoning renders the fair market value valuation exercise meaningless because, taken
to its logical conclusion, there is no fair market value that can be derived in the case ot’orie willing not-for-profit
buyer and one unwilling seller.
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conclusion that earnings will grow by 2 percent. Consequently, we find that Nashua’s use of a 0

percent deduction for growth is the better input to the formula. Accordingly, we use a 5 percent

capitalization rate.

We now turn to the hypothetical buyers’ influence on earnings. We note that both PWW

and Nashua indicated that a not-for-profit entity buyer will have certain cost advantages over a

for-profit counterpart. According to PWW, these cost advantages include: (1) income tax

savings, (2) access to low-cost municipal financing, (3) property tax savings and, (4) relief from

regulatory expense. Exh. 3007 at 17 and 18. PWW increased earnings to reflect these cost

advantages and used the present value of the earnings of the not-for-profit entity in its income

approach.

As with our discussion of the capitalization rate, we find that PWW’s approach to

earnings is reasonable because it properly accounts for the influence of not-for-profit entities in

the population of willing buyers and we find as well that PWW’s estimate of the cost advantages

to such entities is reasonable and appropriate. Dividing earnings of $8,540,012 by a

capitalization rate of 5 percent yields an income valuation of $170,800,230. We deduct

$826,099 from this net present valuation to account for the present value discrete period negative

net cash flows for the years 2006-2009 and determine that the indicated value for PWW’s assets

under the income approach is $169,974,131 million, as of December 31, 2005.

Further, we note that in eminent domain proceedings, the relevant date for valuation

purposes is “the day of the taking.” Dow v. State, 107 N.H. 512, 514-15 (1967) (quoting

Edgcomb Steel ofNew Eng1and~ Inc. v. State, 100 N.H. 480, 486 (1957)). Of course, a specific

date for the taking, or closing, has not been established. Any date after December 31, 2004,

which was the date the parties set for initially valuing PWW’s assets, requires an update to the
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valuations. The procedural schedule called for updates to the valuation testimony and the parties

filed updates on November 14, 2006 to bring the values forward to 2005. We now modify

PWW’s appraisal to bring the valuation date forward from 2005 to 2008. We take this step in

anticipation of additional procedural steps that, to the extent Nashua prevails in any rehearing or

appeal and elects to proceed, would likely result in a ratifying vote pursuant to RSA 38:13 in the

last quarter of 2008 or the first quarter of 2009. Accordingly, we apply the same present value

factor of 5 percent that PWW used to discount 2008 amounts to 2005 amounts. PWW used

.8850 to discount 2008 to 2005. The reciprocal to bring 2005 amounts forward to 2008 is

1.1299, (i.e.. 11.8850 = 1.1299). The adjustment brings the values forward to 2008 from

S169.974~l3l to $192.053,771.

4. Reconciliation of Asset and Income Values

We now turn to the issue of what weight to attribute to each valuation approach. We

agree with PWW that the 60 percent weighting of the asset approach is appropriate. The asset

approach discretely identifies and fairly values the relevant tangible and intangible property. The

income approach is based on the premise that the value of the operating assets of a going concern

business is the present value of the economic income expected to be derived from the assets.

The income approach, however, is less data intensive and only indirectly values the total of a

company’s tangible and intangible assets. Thus, we afford the income approach a 40 percent

weighting. Accordingly, we find the overall fair market value of PWW’s assets as demonstrated

at hearing to be S203 ,03 1,079 as of December 31, 2008. This amount is exclusive of the

mitigation fund discussed below.
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VII. MITIGATION FUND

RSA 3 8:9, III requires the Commission, when valuing a utility for municipalization

purposes, to “determine the amount of damages, if any, caused by the severance of the plant and

property proposed to be purchased from the other plant and property of the owner.” This

codifies an aspect of the constitutional protection from taking without just compensation. See

City ofManchester v. Airpark Business center Condominium Unit Owners’ Assn, 148 N.H. 471,

473 (2002) In addition, RSA 38:11 provides that the Commission may set conditions to satisfy

the public interest.

Pennichuck proposes the creation of a mitigation fund to protect customers of PEU and

PAC from lost economies or synergies resulting from the taking. Nashua proposes that the

amount of this fund not be decided here but that it be determined, assuming Pennichuck does not

opt to sell the other two utilities to Nashua, in a separate proceeding. Nashua further proposes to

cap the mitigation fund at the value of the two utilities’ plant in service. While the lost

economies are arguably in the nature of damages caused by severance, we treat the effects here

as related to our general public interest inquiry and, to the extent the effects negatively affect

PEU and PAC customers, an issue to be considered within our authority to set conditions

pursuant to RSA 38:11.

We do not agree with Nashua that it is beyond the scope of this proceeding to address the

effects of the municipalization on PEU and PAC customers. RSA 38:11 plainly permits us to

undertake that analysis here. See Order No. 24,487 (July 8, 2005) and Order No. 24,555

(December 2, 2005). Both Nashua and PWW had an opportunity to provide testimony and other

evidence on the effects of the taking on PWW’s affiliates. PWW in fact provided detailed

analysis of the harms to PAC and PEU customers. Nashua did not provide much detailed
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analysis but, regardless of its litigation strategy, we find that there is sufficient evidence in the

record quantifying the harm to customers of PAC and PEU such that we deem a separate

proceeding unnecessary. Furthermore, whether it is more properly characterized as severance or

a condition required as a matter of the public interest pursuant to RSA 38:11, the net effect is

essentially the same.

The record demonstrates that PWW, PAC, and PEU are highly interdependent

companies sharing resources through Commission-approved affiliate agreements. PWW

supplies the majority of the shared resources that PAC and PEU rely on to provide water service

to customers. PAC and PEU will lose the efficiencies inherent in sharing resources, and

replacing those resources will cause PAC and PEU to incur greater expense. This greater

expense would be passed along to customers in the form of rate increases.

As to Nashua’s suggestion that the mitigation funds be capped at the limits of PAC and

PEU’s respective plant in service, we do not find any logical reason for such a limitation.

Nashua has acknowledged that PWW, PAC, and PEU enjoy efficiencies in the shared use of

resources. The purpose of the mitigation fund is to compensate customers for the loss of those

efficiencies. Thus, limiting the mitigation fund to a value not to exceed the regulatory concept of

plant in service of each company is arbitrary and bears no connection to the ability of the fund to

fairly compensate customers for those lost efficiencies.

Pennichuck offered evidence of harm through its expert, John Guastella, who testified

that S3.4 million in additional annual revenue requirements would be needed by PEU and PAC if

Nashua takes PWW. Exh, 3016 at 4. He determined this figure after reviewing operations and

maintenance expense projections for water supply and distribution, engineering, customer

service, and administrative and general. He also reviewed the companies’ 2005 operations
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summaries. For each category, Mr. Guastella adjusted for items such as changes in vendor

charges due to reduced volume, changes in the number of employees, and changes in salaries.

He also included a return and depreciation expense on assets PEU and PAC would need to

acquire to replace the common assets lost with the taking of PWW. Mr. Guastella concluded that

PAC would need a revenue increase of $409,873.09. Exh. 3016A at 9. This translates into an

approximately 66 percent rate increase for Pittsfield customers in order for PAC to earn a

reasonable rate of return. The increase is also in addition to rate increases PAC would normally

obtain in a rate case. He concluded PEU would need a revenue increase of $2,992,059.64. Exh.

3016A at 8. For PEU customers, this translates into an approximately 64 percent rate increase.

Id. at 3. The combined shortfall in annual revenue requirement for both PAC and PEU is $3.4

million. We accept these figures as representing the harm to PEU and PAC customers from

losing the synergies associated with PWW’s assets and we find that the public interest requires

as a condition of our approval that Nashua establish an appropriate mitigation fund.

As to the issue of what specific mechanism would produce $3.4 million annually, we note

that Mr. Guastella testified that assuming a capitalization rate in the range of 6.5 percent to 8.5

percent. an initial fund investment of approximately $40 to $50 million would be required to

generate annual earnings of $3.4 million. Commission Staff contended that the customer impact

is on the low end asserted by PWW and we agree with Staff that a mitigation fund of $40 million

is reasonably calculated to insulate PEU and PAC customers from the effects of the taking. We

will address the specific method for implementing this result as a compliance matter in this

proceeding after the City makes a ratifying vote and all rehearings and appeals are exhausted.
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VIII. CONCLUSION

This proceeding has been complex, contentious and long. It involves a proposed taking

by eminent domain by the second largest city in the state of the state’s largest privately-owned

public water utility. From the outset, there have been serious legal questions of first impression

concerning the application of the governing statute, RSA 38, and every step in the proceeding

has been hotly contested. For the reasons set forth above, and based on our careful consideration

of the extensive record, we find that it is in the public interest for the City of Nashua to take the

assets of Pennichuck Water Works provided that the City complies with certain conditions,

In making our decision, we have sought to keep faith with our obligation under RSA 38:3

to presume the taking to be in the public interest, considering whether opponents of the taking

have rebutted the presumption. They have not, although it is clear that the issues raised by the

opponents and Nashua’s efforts to address those issues through conditions have had the effect of

enhancing the extent to which municipalization of PWW serves the public good.

The RSA 38:3 presumption, however, extends only to the borders of the petitioning

municipality, whereas PWW’s operations extend beyond Nashua both through physically

interconnected services to some areas as well as satellite systems that are notinterconnected. As

to the territories outside its borders, Nashua was required to demonstrate that the taking is in the

public interest and that the City meets the requirements for franchise authority pursuant to RSA

374. We have determined that such authority is consistent with the public good provided that

Nashua continues to operate the entire PWW system according to a unified rate structure,

providing all customers with the same quantity and quality of water.

Once we have determined that the proposed taking is for the public good, RSA 38:9

requires us to fix the price to be paid by Nashua to acquire the utility facilities being condemned.
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For (he reasons set forth above, we have determined the fair market value of the assets in

question to be $203,031,079 as of December 31, 2008, which we round to $203 million.

However, the public interest requires Nashua to pay an additional sum to account for costs

ultimately incurred by customers of Pennichuck’s other utility subsidiaries arising out of the loss

of the affiliation with PWW.

The conditions to our approval are as follows, and are explicitly determined to be

prerequisites to our decision that the taking is in the public interest:

1. Nashua shall provide service to all customers within the current PWW service
territory, regardless of location, with the same service at the same rates, terms,
and conditions. Such service shall be in accordance with Nashua’s Water
Ordinance and Main Extension Policy.

2. Nashua shall provide service to all PWW’s wholesale users in accordance with
the rates, terms, and conditions of all existing wholesale contracts either by
adopting those contracts outright or, if required for bonding purposes, by filing
with the Commission a wholesale tariff that incorporates the rates and provisions
of the existing wholesale contracts.

3. Nashua shall not bifurcate its customer service functions. It shall amend its
contract with Veolia to provide that Veolia, as system operator, handles all
customer inquiries whether related to billing, service, or both. The provision of
customer service by Veolia on behalf of Nashua shall be in compliance with the
Commission’s rules governing customer service, including N.H. Code Admin.
Rules Puc 1200.

4. Nashua shall have technical advisors on call 24-hour per day available to
industrial and wholesale customers of the system.

5. Nashua shall make technical water treatment process information available
electronically on a daily or more frequent basis, upon request from any industrial
or wholesale customer.

6. Nashua shall establish a technical advisory board to provide recommendations
concerning technical operations and policies related to the water system,
including but
not limited to customer service, technical operations, watershed, water quality,
and
source water protection. Membership in the technical advisory board shall
include representatives of retail and wholesale customers, regulatory agencies,
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municipalities served by the system, developers, and public interest organizations.
Nashua shall provide updates to the technical advisory board concerning its
operations, maintenance, and management of the system. The technical advisory
board shall meet on a monthly basis and be subject to the open meeting and public
document availability provisions of the Right-to-Know Law, RSA 91-A. The
technical advisory board shall annually make written recommendations to the City
of Nashua concerning its operations, providing a copy to the Commission and the
Office of Consumer Advocate.

7. Nashua shall mitigate the harm to customers of PEU and PAC occasioned by
the City’s acquisition of the assets of PWW by creating a mitigation fund as
described above.

8. Within 60 days of the order on the merits of this case becoming final and no
longer subject to appeal, Nashua shall submit for approval by the Commission
duly authorized and executed agreements with Veolia Water and R.W. Beck,
incorporating all conditions imposed by the Commission.

9. Nashua shall be obligated to participate as an operator in the Underground
Utility Damage Prevention System (Digsafe) described in RSA 374:48 et seq. and
N.H. Code Admin. Rules Puc 800. Nashua shall hire a PWW employee familiar
with PWW’s facilities.

Finally, although it is neither a condition nor otherwise a direct component of our

decision on the merits of this case, we note that RSA 38:9, N provides:

The expense to the commission for the investigation of the matters covered by the
petition, including the amounts expended for experts, accountants, or other
assistance, and salaries and expenses of all employees of the commission for the
time actually devoted to the investigation, but not including any part of the
salaries of the commissioners, shall be paid by the parties involved in the manner
fixed by the commission. ~

In our judgment, it is not appropriate to determine the manner in which the Commission’s costs

wiU be allocated among the parties until the merits of the case are finally concluded and it has

been determined whether the taking will actually proceed. At the appropriate time, we will give

the parties an opportunity to be heard on this issue.

~ The expenses of the investigation atthbutable to Commission Staffs participation in the proceeding, as of June
30. 2008, total approximately $120,000.00.
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Few proceedings conducted before the Commission over its many decades of existence

have been as challenging to the participants as this one has been. The need to conduct wide-

ranging discovery, the desirability of allowing the major parties to explore settlement as carefully

as possible, the importance ofholding extensive hearings for the purpose of developinga

complete record, and the appropriateness of allowing the parties a full opportunity to make their

respective cases in writing after the close of hearings all contributed to the length of this

proceeding. In our view, the parties and the public can thereby derive confidence that the

important matters in this case have been fully and fairly considered.

We are aware that the decision we make today does not end the matter nor necessarily

resolve all issues in controversy. Ultimately, the decision ofwhether to take the utility property

at issue in this case is subject to municipal ratification pursuant to RSA 3 8:13. Accordingly, we

conclude this order with an expression of confidence in the City ofNashua’s ability to own and

operate the PWW system responsibly, as well as our confidence in the current ownership’s

ability to do so as well.

Based upon the foregoing, it is hereby

ORDERED, that the taking of the plant and property of Pennichuck Water Works, Inc.

lying within or without the municipality of Nashua, New Hampshire, in particular, plant and

property as described in Exhibit 3021 and Exhibit 3021A, by the City of Nashua is in the public

interest, subject to the conditions set forth herein; and it is

FURTHER ORDERED, that the price to be paid for such plant and property is $203

million: and it is
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FURTHER ORDERED, that the City of Nashua shall establish a mitigation fund for the

benefit of the customers of Pennichuck East Utilities, Inc. and Pittsfield Aqueduct Company as

described herein.

By order of the Public Utilities Commission of New Hampshire this twenty-fifth day of

July, 2008.

-

~bra A. Howland
Executive Director and Secretary

I,
L~

Graham jfMorrison
Commissioner

Thomas B.
Chairman
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Concurring and Dissenting Opinion of Commissioner Below

I concur with the analysis and decision of the Commission with regard to public interest

issues (Section IV) and the conditions of approval, including the establishment of a mitigation

hind for the benefit of PEU and PAC customers. However, I respectfully dissent with regard to

valuation because I reach a different conclusion based on the record in this case and how I

understand the law to apply.

Without question, the most difficult part of this case has been the determination of a fair

market value of the assets to be taken, prospective to the date of the taking, which is not known

at present. As the New Hampshire Supreme Court has noted, “[i]t has been said that ‘(t)he

search for ‘fair market value’ is a snipe hunt carried on at midnight on a moonless landscape.’”

Fusegni v. Portsmouth Housing Authority, 114 N.H. 207, 211 (1974), (citation omitted). This

analogy seems particularly true with investor-owned public water utilities for which there is a

limited market with very few and infrequent asset sale transactions of the type and scale being

valued here (compared with stock acquisitions or mergers, that are also relatively few in

number), and a substantial effect and constraint of value due to government regulation, with

regard to not only rates, but also the financing and sale of assets, including limitations on the

discontinuance of service and termination of the franchise and obligation to serve. See RSA

369:1, 7, and 8 and RSA 374:28, 30, and 33. The New Hampshire Supreme Court has also

observed that “[t]he unlikelihood of sale is, after all, the reason why valuation of public utilities

is so extraordinarily difficult.” Southern New Hampshire Water ~o. v. Town ofHudson, 139

N.H. 139, 142, (1994). Certainly this is an area where reasonable people can disagree, even

given the same set of the facts.
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My dissent concerns four issues. First is the exclusive reliance on the hypothetical

possibility of one or more nat-for-profit municipal buyers in the determination of earnings and

capitalization rates under the income-based approach to valuation. This also affects the

determination of value under the asset based approach due to the calculation of economic

obsolescence. Second is the choice to exclude most property taxes from the assumed expenses in

determining the amount of earnings to be capitalized. This also affects the calculation of

economic obsolescence. Third is the exclusion of payroll taxes from the assumed expenses in

determining the amount of expenses to be capitalized. The fourth issue concerns the method

used in the income-based approach and some minor adjustments to the asset-based approach.

With regard to the first issue, the majority adopts Pennichuck’s position that the potential

of one or more hypothetical not-for-profit or municipal buyers in a fair market-based negotiation

will be entirely determinative of the value under the income-based approach, both with regard to

the assumptions about the expenses and earnings or net cash flow available for capitalization and

with regard to the capitalization rate. While I conclude that the potential of a municipal buyer in

such a transaction will more likely than not be a factor and influence the value, I cannot agree

that it will be entirely determinative.

Strong evidence in support of my conclusion comes from the testimony of Pennichuck’s

own valuation expert Mr. Reilly, who was the lead proponent in this case for using the

municipal, rather than for-profit capitalization rates, expenses, and earnings in the income based

approach. In response to a question as to whether there would be a different price effect “if the

universe of potential willing buyers only included one possible nonprofit entity” instead of

multiple non-profit bidders, 9/12/07 Tr. at 205, Mr. Reilly answered:

It may. That hypothetical is the hardest question to answer. ... If you assume one,
there’s uncertainty, and it really becomes a bidding contest — it becomes more of

127



DW 04-048 - 104

an issue of psychology than economics, will the for profits assume the not for
profits are going to put all the chips on the table at one time and they’ll have to
bid up against the not for profit

We’ve seen cases where that happens, where just having one not for profit can
increase the bidding, but we’ve also seen cases where that didn’t happen, where
the not for profit was perhaps astute enough or well advised enough to say
everyone around here other than me is a for profit corporation, they will have a
higher cost of financing, they will pay income taxes, they’re going to bid down
here, I just need to be one dollar above them.

Id. at 206. Then, when asked how many situations he had seen involving multiple not-for-profit

or governmental bidders, Mr. Reilly responded: “It has occurred. I would say that’s the

minority of cases. When there’s a municipality involved, typically there’s one municipality, and

typically it’s a friendly negotiation.” Id. at 211.

This testimony illustrates for me what is the crux of the matter: whether the market for

this type of investor-owned water utility typically or likely consists of multiple municipal buyers

that are more likely than not to drive the price up to the maximum that they would be willing to

pay for a given rate and earnings level based on their lower expenses and cost of capital, or

whether typically there is only one or no serious municipal buyers in the market such that their

influence on price is more limited or even non-existent. In such a case, the market-price is more

likely to be primarily determined by the projected operating expenses, earnings, and cost of

capital of a for-profit entity or investor and their markets economics. PWW and the Commission

adopt the view that fair market value will be set by one or more hypothetical municipal buyers,

apparently regardless of whether such hypothetical buyers are typical of potential or likely

buyers. In my judgment, this essentially makes the fair-market value the same as the full

“investment value” to a municipal buyer, which is not necessarily typical of the market, Carried

to its logical extreme, use of a hypothetical municipal or not-for-profit buyer to determine value

under the income approach whenever such entity might be a legally permissible buyer, even if
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not plausible, likely or typical, could result in substantially increased (roughly doubled)

valuations for large numbers and types of income producing properties.

The Appraisal ofReal Estate defines investment value as “[t]he specific value of a

property to a particular investor or class of investors based on individual investment

requirements; distinguished from market value, which is impersonal and detached.” The

Appraisal ofReal Estate at 26. The treatise goes on to note that fair market value can, at times,

be the same as investment value “[i]f the investor’s requirements are typical of the market.” Id.

(emphasis added). In chapter 20, “The Income Capitalization Approach,” the treatise elaborates:

“To develop an opinion of market value with the income capitalization approach, the appraiser

must be certain that all [of] the data and forecasts used are market-oriented and reflect the

motivations of a typical investor who would be willing to purchase the property at the time of the

appraisal. A particular investor may be willing to pay a price different from market value, if

necessary, to acquire a property that satisfies other investment objectives unique to that

investor.” Id. at 476 (emphasis added). However, as Mr. Reilly’s own testimony indicates, the

market for PWW’s type of property does not typically consist of multiple municipal buyers and

even when there is one potential municipal buyer, such hypothetical buyer need only offer one

dollar more than what a for-profit investor would economically be willing to pay in order to set

the market price.

Potential municipal buyers are not conventional investors and the majority’s income

approach sets the value to PWW based on a calculation of what a municipal entity can

theoretically afford to pay, even though such a price would likely mean thai such a municipality

would forgo any potential savings in water rates from what they would otherwise be. I do not

agree that this is the market value of PWW, nor that it is the transferable or transmissible value
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that a municipality could realize should it, in turn, opt to sell the system back into the market

place where potential buyers would likely be for profit investors.

Other jurisdictions have grappled with this same concern. In Onondaga County Water

Auth. v. New York Water Ser~’ice. corp., 139 N.Y.S.2d 755 (N.Y. App. Div. 1955), the Appellate

Division of the New York Supreme Court noted that “the capitalization of earnings method is a

proper consideration in arriving at the value of a regulated public utility” but held that an

appraisal commissioners’ award was based on an erroneous theory of valuation according to the

price condemnor could afford to pay the property, rather than the value to the condemnee. Id. at

767-78. By basing earnings on a tax exempt bond issue the Court held that “this approach in

effect capitalizes and confers upon the company the enormous advantage of tax-free operation.”

Id, at 764. CitingMonongahela Navigation Co. v. United States, 148 U.S. 312 (1893) and a

series of other cases, the New York Court noted that, “[r]egardless of the principle of valuation

adopted, all of the cases agree that ‘the question ofjust compensation is not determined by the

value to the goverrunent which takes, but the value to the individual fràm whom the property is

taken’.” In Monongahela, the U.S. Supreme Court also found the “[t)he value ofproperty,

generally speaking, is determined by its productiveness, -the profits which its use brings to the

owner.” Id. at 328.

in Gray Line Bus Co. v. Greater Bridgeport Transit Dist., 449 A.2d 1036, 1982 (Ct.

1982), the Supreme Court of Connecticut, while recognizing that a condemning authority “must

compensate a public utility company for the ‘going concern value’ of the enterprise,” further

observed that “a public body in an eminent domain proceeding ought not to be required to pay

more for property than would be raised in an ordinary sale between private parties.” Id. at 423
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(citing Sear? v. School District ATa. 2, 133 U.S. 553, 562, 10 S.Ct. 374,377,33 L.Ed.2d 740

(1890); 4 Nichols, Eminent Domain (1981) § 12.1.).

The New Hampshire Supreme Court has observed the price to be paid in a taking “is

customarily taken to mean fair market value ... determined after considering the ~highest and

most profitable use for which the property is adaptable and needed or likely to be needed in the

reasonably near future ..., not necessarily as the measure of value, but to the full extent that the

prospect of demand for such use affects the market value while the property is privately held.”

Opinion of the Justices, 131 N.H. 504, 509 (1989) (citations omitted and emphasis added). Use

by a hypothetical municipal buyer is, by definition, not for profit and not profitable.

My conclusion that the universe of likely potential buyers is unlikely to include more

than one municipal entity is further supported by New Hampshire law, particularly as it has been

interpreted and applied by this Commission during an earlier phase of this case in City of

Nashua, Order 24,425 (Jan. 21, 2005), 90 NH PUC 15. RSA 38 is the grant of authority for

municipalities to acquire water systems, whether by purchase or taking. In Order No. 24,425, the

Commission concluded that “the eminent domain authority delegated by the Legislature in RSA

38:2 should be narrowly construed and that the notice requirement in RSA 38:6 should be given

full effect.” Id. at 23. That notice requirement states that a municipality “may purchase all or

such portion of the utility’s p]ant and property located within such municipality that the

governing body determines to be necessary for the municipal utility service, and shall purchase

that portion, if any, lying without the municipality which the public interest may require,

pursuant to RSA 38:11 as determined by the commission.” Thus this Commission concluded

that Nashua did not have the authority to try to take any portion of PWW affiliates PAC or PEU

as those utilities did not provide any municipal utility service within Nashua. The same
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authorizing language in RSA 38 regarding takings also applies to voluntary purchases and

acquisitions. While PWW provides some utility service in towns outside of Nashua, the core of

the system and some 87 percent of the customers are within Nashua. Thus it seems unlikely,

even in a voluntary sale, that the Commission would find that the public interest requires a

prospective municipal purchaser of such peripheral or detached satellite systems to also purchase

a much larger (by roughly a factor of ten or more in this instance) core of the system in another

municipality.

Pennichuck argued that a regional water district, a form of non-profit municipal entity

under New Hampshire law, is another permissible buyer that might compete in a market-based

sale and tend to drive the price up to the maximum that a non-profit could afford to pay. I find

that this is unlikely as RSA 38:2-a, which establishes the authority for regional water districts to

purchase or acquire (but not take by eminent domain) as well as maintain and operate water

utilities, specifies that such acquisition be for the purpose of manufacturing and distributing

~‘water for the use of municipalities that are members of the regional water district and for such

other purposes as may be permitted, authorized, or directed by the commission.” It seems

unlikely in a typical voluntary sale that a regional water district would actively compete in a sale

against a member municipality.

In the one case where such a voluntary sale has occurred in New Hampshire in recent

years, the Tilton and Northfield Water District was created by the two towns as a village district

serving residents in both towns pursuant to RSA 52 in order to acquire the investor owned Tilton

and Northfield Aqueduct Company, Inc. in a voluntary sale that was approved by this

Commission in Order No. 24,562 (December 9, 2005). In that case, the acquisition was clearly
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for the use of the members of two municipalities, i.e., Tilton and Northfleld, and not a case

where multiple municipal bidders were competing and driving up the sale price.

Other evidence that the population of potential buyers may not include any not-for-profit

buyers lies in the fact that Pennichuck’s financial advisor, SG Barr Devlin, did not identify any

municipal or other non-profit entities as potential strategic partners that could acquire or merge

with Pennichuck before a proposed merger with Philadelphia Suburban Corporation was

announced in 2002. Exh. 1094 at 33, 9/12/07 Tr. at 71.

Nashua argued for the opposite approach to that advocated by Pennichuck: to only utilize

the earnings and capitalization rate for a regulated for-profit entity in the income based approach

to valuation. In following this approach, Nashua would have us completely ignore the influence

of a potential not-for-profit municipal buyer. Not accounting for this influence would be

contrary to the conclusion of the New Hampshire Supreme Court that it would be an error to not

consider a potential unregulated municipal buyer in determining valuation of a water utility. See

Southern New Hampshire Water Co. v. Town ofHudson, 139 N.H. 142, 143, (1994). Under

Nashua’s income approach, the value would essentially be that of rate base or net book value.

Exh. 3061 at 16, n.3. While some troubled water systems arid small community water systems

may sell at or below net book value, it is not unusual for well-operated public utilities, such as

PWW, to sell at a premium above rate base, even though this Commission has had a long

standing policy disfavoring the recovery of acquisition premiums from ratepayers. See, e.g.,

Jberdrola, S.A., Order No. 24,812 (Dec. 28, 2007) (concerning indirect acquisition ofNew

Hampshire Gas. Co. through parent company transaction); National Grid pie, Order No. 24,777

(July 12, 2007) (concerning indirect acquisition of KeySpan); EnergyNorth Natural Gas, Inc., 85

NE PUC 360, 367-36 8 (2000); Aquarion Water (‘a. ofNew Hampshire, Order No. 24,691 (Oct.
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31, 2006), 91 NH PUC 509 (concerning indirect transfer of Aquarion to Macquarie Utilities,

Inc.); and Hampton Water Works, Inc., Order No. 23,924 (March 1, 2002), 87 NH PUC 104,

109, (2002).

Instead of the choosing between the position adopted by the majority (and advocated by

Pennichuck) and that of Nashua, 1 would give equal weight to the expenses and cost of capital

that would be typical for both municipal buyers and regulated for-profit investors. In free market

negotiations bargains are usually struck somewhere in the broad middle between the value

perceived by the seller and that perceived by the buyer when there is a substantial difference

between the two. In such a hypothetical bargain freely negotiated between an investor owned

water utility and a single municipal buyer, taking into account all considerations that might fairly

be brought forward and given substantial weight in such bargaining, it seems reasonable to

conclude that such bargaining might likely result in a price being agreed upon around the mid

point of investment value that each might be able to realize given the expenses, resulting

earnings, and the cost of capital likely to be incurred by each going forward, The mechanics of

affording municipal and for-profit entities equal weight in the income approach would require

calculating PWW’s value using the municipal earnings, expenses, and capitalization rate and

then calculating the same using the for-profit earnings, expenses, and capitalization rate. Then

each determined value would be weighted 50 percent. An approach that averages municipal and

for-profit capitalization rates has been identified as an acceptable consideration in at least one

other jurisdiction. See, Washington Suburban San italy C’onzmission v. Utilities, Inc. of

iviarvland, 775 A.2d 1178, 1201-1202(2000).

Given the voting requirements under RSA 38 and RSA 33:8 (for approval of the issuance

of bonds), which apply even in the case of a voluntary municipal purchase, it seems unlikely that
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a super majority of those who vote to approve such a purchase would be willing to forego all

potential savings and synergies from municipalization and approve the maximum theoretical

price they might be able to justify for the same water rates, especially considering the risk and

uncertainty that comes with such a change in ownership and operation. For the investors or

stockholders in a for-profit utility, other similar utility investment opportunities exist, and a value

that represents a substantial premium or capita] gain over the ongoing return on regulated rate

base would seem difficult to refuse, even if it falls short of the maximum amount that a

municipal buyer might hypothetically be able to pay. Thus, between a willing buyer and a

willing seller, a bargain seems more likely than not to be struck towards the mid-point in values.

Likewise, if the potential buyers were only for-profit entities, it seems unlikely that the

existing owner would be willing to undertake the substantial transaction costs and risks of a sale

without some significant acquisition premium above and beyond the book value and ongoing

investment value to the present owner of the assets. As noted above, acquisition premiums for a

well-run and sizable utility such as PWW are not that unusual, notwithstanding their exclusion

from rate base. Therefore I find that an even weight to the likely earnings and capitalization

rates of both for-profit and non-profit potential buyers is a more likely indicator of fair-market

value than giving either possibility exclusive weight and the other no weight in the income

approach to valuation.

The second point that I dissent from the majority on is their exclusion of property taxes

from the assumed expenses of the hypothetical non-profit municipal buyer. Pennichuck argues,

and the Commission agrees, that RSA 72:11 only requires municipal water systems to make

payments in lieu of taxes on water utility land owned in other towns, so most property taxes

(such as those on buildings and improvements) can be excluded from the assumed operating
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expenses of the municipal buyer, thus increasing the projected earnings to be capitalized.

Nashua testified that they placed no value on the legal possibility of a municipal system being

able to avoid paying most property taxes and that they intend to make payments in lieu of taxes

for the water system. 1/1 1/07 Tr. at 89. An observation of the New Hampshire Supreme Court

in Southern New Hampshire Water Co. quoting from the trial court’s opinion, sheds some light

on this issue:

[S]ince taxes are a legitimate operating expense, the utilities are allowed to
include them in rate base, and thus simply pass along any tax increases to
ratepayers in the form of higher utility bills. On the other hand, in those instances
where the utility is fortunate enough to win a battle and reduce its tax payments,
the tow&s other taxpayers must make up the difference. When one considers that

ratepayers and taxpayers are likely to be one and the same persons, it becomes
obvious that the only real winners in this game are the lawyers and expert
witnesses, who collect their fees regardless of the outcome. To avoid this
needless waste of time and money, Ijoin with the [Board of Tax and Land
Appeals] in urging the legislature to consider the adoption of a uniform method of
utility valuation for ad valorem tax purposes.

Although we understand that ratepayers and taxpayers are not inevitably “one and
the same,” we find the trial court’s point well taken.

Southern New Hampshire Water Co., 139 N.H. at 144-45 (citations omitted).

Although the context of this observation is the valuation of water utility property for ad

valorem property tax purposes, there is a similarity with the question at hand: whether the

legislative body and elected leaders of a municipality would place and pay for a value on the

ability of a municipally owned water utility to avoid payment of property taxes. Unlike most

other taxes, municipal, school district, and county property tax rates are set annually based on the

revenue needs and the grand list of taxable property of the taxing district. Thus a reduction in

the amount of taxable property on the tax roll, all other things being equal, directly results in a

proportional increase in the property tax rate and consequentially a dollar-for-dollar increase in

property taxes paid from the remaining property taxpayers. While the population of proj,erty
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taxpayers in towns where PWW pays property taxes is not exactly the same as the universe of

ratepayers on the system nor the same as those who might vote to approve a purchase and

issuance of revenue bonds, there is likely a strong connection between the three, with most, if not

all, such voters being taxpayers and/or ratepayers as well (andlor elected by such).

It is difficult to imagine that a super majority of such voters would be so naYve as to place

a value on paying property taxes out of the left pocket rather than the right one, even if there is

some difficult to discern difference in how much change remains in some people’s pockets

compared to others, knowing that the overall sum shifting from right pockets to left pockets

within the overall district is about the same. This is not a value that is in anyway transmissible

with the property to an investor-owned buyer, nor is this a small numberi6 Thus, taking into

account all considerations that might fairly be brought forward and given substantial weight in a

voluntary negotiation of sale price, and the likely motivations of such a buyer, I find that it is

extremely unlikely that the elected leaders and a super majority of those persons who would be

required to vote to ratify a purchase and issue revenue bonds to pay for it would place any

significant value on the ability to reduce property taxes paid through their water bills only to

have to make up for that savings through an approximately equal increase in overall property

taxes on the community. This being the case, I do not agree that it is appropriate for Mr. Reilly

and the majority to remove property taxes from expenses in their hypothetical. Federal and state

income taxes are different, as the tax rate is fixed and it is truly an expense that a municipal

~‘ The difference in assumed property ~ax expense in Mr. Guastefla’s projection of operating expenses under PWW

ownership versus municipal ownership for 2009 is just over 52 million per year. Exh. 3016X, at 3 and 4. Dividing
this assumed increased net income or cash flow by the assumed municipal capitalization rate of 5 percent yields an
increase in market value of $40 million.
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buyer can avoid without discernable consequence, so I do deduct those from the projected

expenses under municipal ownership.’7

The third issue on which I dissent is the exclusion of payroll taxes from the

Commission’s projection of expenses that a municipal buyer would incur. The Commission

mimics Mr. Reilly’s calculation in this matter, which is clearly erroneous in my judgment. In his

calculation of earnings to be capitalized, Mr. Reilly added back in PW~W’s projected “Non

Income Taxes,” which consists of property taxes and payroll taxes, but excluded from that add

back “taxes assessed on land,” elsewhere termed payments in lieu of taxes, or PILOT. Exh.

3O2lX, at 19, n. (a). 1 suspect that this is a simple error that the Commission decision adopts by

default. Nowhere in the record does Mr. Reilly, Pennichuck, or anyone else suggest that a

hypothetical municipal owner will not incur payroll tax expense, whether directly through

employees to operate the system or indirectly through contracted services. On the contrary,

Pennichuck’s revenue and expense expert, Mr. Guastella, provided testimony that a municipal

owner would properly be projected to incur payroll taxes. Exh. 3016X, at 3 and 4. Mr.

Guastella projected payroll tax expense under municipal ownership for 2008 and 2009 and

subsequent years. Id at 4. In my judgment excluding this expense from the projected expenses

of a hypothetical municipal buyer improperly inflates the valuation for such a buyer by an

amount on the order of $9 million.’8

The fourth issue on which I dissent is the method for the income approach to valuation,

and consequently to an aspect of the calculation of economic obsolescence or depreciation in the

‘‘ It is interesting to note, however, that to the extent that a hypothetical municipality were to choose to have a

private for-profit entity operate and maintain the system under contract, as Nashua has proposed to do in this case,
some amount of income taxes on the vendor’s profit margin for goods and services provided could reasonably be
expected to be passed through in the contract price and rates.
15 Using an assumed ongoing excluded present value expense or increase in earnings to be capitalized of roughly

$450,000 per year divided by the municipal capitalization rate of 5% equals $9 million in value.
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asset-based approach. I concur with the majority finding that the record on the sales comparison

approach simply does not indicate sufficient reliable, comparable, and timely sales data to make

a meaningful valuation determination based on other sales. I also concur with the finding of the

majority that Mr. Reilly’s expense and earnings calculation, based on financial statements

projected by Pennichuck for Moody’s, Exh. 3021X at 18, is, overall, the more reliable of the two

income-based valuation analyses, with the three exceptions on which I dissent noted above and

with the exceptions noted by the majority, in particular with regard to their rejection of reduction

of the capitalization rate by the 2 percent “growth rate” asserted by Mr. Reilly.

The valuations in this case were originally made as of December 31, 2004, with some

subsequent limited updates. Pennichuck used a discounted cash flow (DCF) method while

Nashua used a yield capitalization method. Both methods attempted, to some degree, to adjust

lumpy projected future cash flows into a present value. For the period from 2005 through 2009

PWW was projected to have, and has in fact experienced, rather uneven or lumpy growth in

revenue, expenses, rate base, earnings, and cash flow. This is due in large part to major

investments in its water treatment plant and certain other facilities resulting in a near doubling of

net plant in service (or rate base) over this period and a number of actual and projected rate

increases, including step increases and related regulatory lags. These irregular investments were

projected to be substantially complete by the end of this year. Exh. 3016A at 5. A close

examination of the PWW “Projected Capital Budget, Calendar Years 2005-2009 with 2004

Actuals” reveals that the capital expenditures projected for 2009 represent a normalized capital

expenditure program. Exh. 1075X. at 2. Also, a series of rate increases to recover the lumpy

additional investments through 2008 were projected to by complete and in place at the start of

February, 2009. Exh. 3016 at 3 and Exh. 3010 at9.
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With a minor adjustment, including the income tax effect, to bring the projected rate

increase back to the start of January, the projected revenue for all of 2009, as well as ongoing

expenses and capital expenditures, can be considered to be a normalized or good approximation

of the net present value of projected steady state earnings and cash flow going forward, a solid

basis for a direct capitalization of income. The nature of a regulated water utility, as well a self-

regulated municipal system, particularly considering the constraints of RSA 38:28-29, is that

significant increases or decreases in expenses and capital expenditures usually flow through as a

proportional adjustment in rates that maintain approximately the same overall net earnings or

cash flow relative to the amount of invested capital. Thus a single normalized prospective year

from the date of valuation is a reasonable basis for direct capitalized valuation, even if actual

results, due to changes in expenses or capital expenditures, prove to be significantly different.

Pennichuck in their DCF income valuation started with earnings before interest and taxes

(EBIT) (the taxes being income taxes) and added back depreciation and amortization, but

deducted capital expenditures and required increases in working capital to figure net cash flow to

be capitalized. This was done for projected calendar fiscal years 2006-2009 plus a normalized or

terminal 2010 year (representing the assumed future cash flow for future years), which was the

average of 2006-2009. The 2006-2009 discrete projections were then discounted to present

values as of the end of 2005 and added to the capitalized value of the 2010 normalized net cash

flow. The majority follows this approach, with their own adjustments including the

capitalization rate, to determine a value as of December 31, 2005 and then brings that value

forward to December 31, 2008, using an inverse of the discount rate.

Instead, I would simply do a direct capitalization of a normalized calendar year 2009 net

cash flow as representative of the expected normalized net cash flow going forward, which also
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fully accounts for the projected additional capital investments through the end of this year. This

approach is supported by Reilly’s text on “Business Valuation Approaches and Methods,”

entered as Exhibit 1081, where he describes on page 210; “some generalizations about the

relative attractiveness of the two basic income approach valuation methods:”

1. Stable or evenly growing economic incomeflow. If the economic income
flow is either stable or growing (or declining) at a fairly even rate, the
[direct] capitalized economic income method should conclude as
accurate a value indication as the discounted economic income method.

2. Predictable but uneven changes. If there are reasons to believe that
changes will be significant but predictable, even though uneven, the
discounted economic income model should produce a more accurate
valuation.

The evidence in this case indicates that the latter was projected to be the case from 2005

through 200~, while the former is expected to be the case going forward from the end of this

year. Guastella’s Revenue Requirement Analysis, Exh. 3016X at Sch. B, clearly confirms this.

Thus to determine the present value of net cash flow to be capitalized, I would simply use

the normalized net cash flow for calendar year 2009, the 12 months immediately following the

date of valuation,19 which is December 31, 2008, with a minor tax-adjusted assumed increase in

revenue for the rate increase projected for February 1, 2009 to bring the projected rate increase

back to January 1, 2009, eliminating an assumed one-time regulatory lag. For both the municipal

and for-profit buyer I assume full property tax payments, but deduct state and federal income

taxes from a municipal buyer’s expenses, yielding net cash flow of about $7.7 million for the for-

profit buyer and $10.3 million for the municipal buyer. For the capitalization rate I use the same

weighted average cost of capital (WACC) for the municipal buyer as Pennichuck and the

majority, namely 5.0 percent, which, though Nashua questioned it, is also supported by Nashua’s

‘~ This is the time period indicated in The .4ppraisal ofReal Estate at 493: “Direct capitalization, on the other hand,

requires a one-year cash flow estimate (date of valuation plus next 12 months) to use for application of an overall
[capitalization] rate to estimate value.”
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own expert witness and financial advisor to the City, Steven A. Adams of First Southwest

Company, who stated in his pre-filed testimony that in modeling municipal bonds for the

proposed acquisition, his company used a 5.0 percent interest rate for the cost capital. Exh. 1004

at 9. For the for-profit capitalization rate I would use the WACC last approved by this

Commission for PWW, namely 7.9 percent, per Order No. 24,751 (May 25, 2007). This results

in an indicated value under the income approach of $97.6 million to a for-profit buyer and $206

million to a municipal buyer. Using the confluence or mid-point of these two values as the best

approximation of the price that would be arrived at by fair negotiations between a willing owner

and typical willing potential buyers, which more likely than not will include no more than one

potential municipal buyer, results in an overall indicated market value of about $151.8 million

for the income-based component.

Turning to the asset based approach to value, I don’t dissent from the analysis of the

majority in method or in most other aspects, except that for purposes of calculating economic

obsolescence, I would use the average of a municipal and for-profit buyer’s WACC (for both the

capitalization rate and the required rate of return) and their net operating income (which is EBIT

in the case of a municipal buyer and EBIT less income taxes in the case of a for-profit buyer)

instead ofjust EBIT. I would also observe that a close examination of Mr. Reilly’s Exhibit

3007A, at 14, in which he calculates economic obsolescence or depreciation, also called

capitalized economic shortfall or capitalized excess earnings, for his asset based approach to

valuation, reveals that this approach can be considered to be just another income approach to

valuation using a slightly different measure of earnings or cash flow to be capitalized.

To be clear, though much ado was made in this case over the importance and weight to be

given to an asset-based approach to value, in the end, using Reilly’s method for calculating
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economic obsolescence, it doesn’t really matter what particular value, if any, is given to water

pumping rights, or land,2° or any other particular asset item. This is because whatever the asset

values are, they are multiplied by the assumed required rate of return (which is the same in this

case as the WACC) to calculate the required economic income which is then totaled and

compared with the present value of projected EBIT (as a measure of economic income). The

difference in this case is termed income shortfall, that is then capitalized by dividing it by the

capitalization rate resulting in the capitalized income shortfall (which, though a large negative

number in this case, is also called “intangible value in the nature of goodwill”) that is in turn

subtracted from the nominal sum of assets values as economic obsolescence or economic

depreciation to determine valuation under this asset approach.

Following this same approach to asset valuation as Pennichuck and the majority, but with

the modified measures of earnings, required rate of return and capitalization rate described

above, I calculate an indicated value of $150.4 million. Using either a 60 percent weight to the

asset based approach and 40 percent weight to the income based approach, or equal weight to

each, the result is an overall indicated fair market value of $151 million (rounded) for the assets

of PWW to be taken. With the addition of $40 million for a mitigation fund, as discussed by the

majority, for impacts to PEU and PAC customers (which is like a negative acquisition premium

for removal of synergies, economies of scale and severance of service agreements) that the

public interest requires as a condition of our approval of this taking, the total amount that I would

~U In reviewing Pennichuck’s valuation of land prepared by Mr. Thibeault, I had some concern that in valuing PWW

land and easements, all presently used in support of providing water service, that he did not take into account the
effect of government regulation as the Opinion ofthe Justices, 131 NJ-I. 504 (1989), suggests would be appropriate.
For instance, he valued a parcel on which is located a water storage rank, presumably necessary for the water
system. as having a highest and best use as a residential parcel, thought is seems very unlikely that it could be
permissibly be put to that use on the day it was taken or in the reasonably near future. However, for practical
purposes in this case that doesn’t really matter since the asset based valuation is the same in the end, due to the way
in which economic obsolescence is calculated, regardless of the particular value placed on land under the
methodology advocated by Pennichuck and adopted by the majority and myself for purposes of the asset based
component of valuation.
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requireNashua to pay for the taking of PWW is $191 million as of the end of 2008 or early

2009.

C’lifton C. Below
Commissioner
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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

OW 04-048

CITY OF NASHUA

RSA 38 Proceeding re Pen nichuck Water Works

Order Denying Motions for Rehearing

ORDER NO~24,948

March 13, 2009

I. INTRODUCTION

On July 25, 2008. the Commission issued Order No. 24,878 approving the City of

Nashua’s (Nashua) taking by eminent domain of Penniohuck Water Works, Inc. (PW\.V) and

setting a value for PWW’s assets (Order). On August 22, 2008, PWW, Pennichuck Corporation,

Pennichuck East Utility, Inc. (PEU), Pittsfield Aqueduct, Company, Inc. (PAC), and Pennichuck

Water Service Corporation (PWSC) (collectively Pennichuck~, filed a motion for rehearing. On

August 25, 2008. Nashua filed its motion for rehearing.

On August 27, 2008, Nashua filed an objection to PennIeh’uck’s motion for rehearing and,

on August 29. 2008, Pennichuck flied a motion to strike Nashua’s motion for rehearing as

untimely together with an objection to Nashua’s motion for rehearing. On September 4, 2008.

Nashua filed an objection to Pennichuck’s motion to strike. On September 8, 2008, Nashua filed

a motion to strike Pennichuck’s objection to Nashua’s motion for rehearing. On September 18.

2008, Pennichuck filed a motion for leave to reply as well as a reply to Nashua’s objection to

Pennichuck’s motion to strike. Also on September 18, 2008, Penniehuck filed an objection to

Nashua’s motion to strike Pennichuck’s objection to Nashua’s motion for rehearing. On

September 24, 2008, Nashua filed a response to Penniehuck’s motion for leave to reply.
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IL POSiTIONS OF THE PARTIES

A. PENNICHUCK

Motion for Rehearing

Penniehuck alleges that the Order fails to meet the legal standard required by RSA 38 and

the New Hampshire and United States Constitutions for the condemnation of utility property;

fails to make the factual findings required to support such an order for a taking and for the

valuation of ?WW’s assets; and fails to consider, or misunderstands, relevant evidence.

1. Public Interest Standard

Penniehuck claims that the Order fails to apply an appropriate public interest standard

and fails to articulate any cognizable public interest standard. In making these allegations,

Pennichuck relies on case law involving takings pursuant to: RS.A 231:8 and :23 (laying out

public highways); RSA 205:2-b (taking of blighted land for redevelopment); and RSA 423:3

(taking of land for municipal airports). Penniohucic further claims that the Order may have

erroneously applied a no net harm standard. According to Pennichuck, the Order fails to set

forth the Commission’s reasoning and methodology in determining the public interest.

2. Water Systems Entirely Outside of Nashua

Pennichuck claims that the Order erroneously interprets RSA 38 to give the Commission

authority to allow Nashua to take water systems (satellite systems) located entirely outside of

Nashua, even though those systems are not connected to the system that serves Nashua and are

not necessary to supply water service within Nashua, Pennichuck points to the Commission’s

finding in Order No. 24,425 that the authority conferred under RSA 38:2 should be narrowly

construed as it relates to facilities beyond municipal boundaries. Pennichuck then claims that the

Commission Ihiled to narrowly construe the talcings authority when it used uncertainty, and rate
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and service continuily as bases for allowing Nashua to take the satellite systems. Pennichuck

fitrther asserts that there was no meaningful evidence to support the Commission’s finding that

Nashua should acquire the satellite systems. Pennichuek incoqorates its arguments in its earlier

motions to dismiss and for rehearing of Order No. 24,425 into this motion for rehearing.

3. Segmented Public Interest Analysis

Pennichuck claims the Commission erred when it conducted separate public interest

analyses for the taking of PWW’s core and satellite systems, where the only proposal before the

Commission called for the taking of all systems together, Pennichuck argued that no vote

occurred in the municipalities containing satellite systems outside of Nashua and that no rebuttal

presumption supports the taking of satellite systems. According to Pennichuck, ii the

Commission had considered the PWW systems as a whole, including the satel]ite systems, it

would have had to consider the public interest of taking all systems, without the benefit of the

rebuttable presumption of RSA 38:3,

4. Municipal Vote for the Taking

Pennichuck repeated arguments made in its earlier motions to dismiss and for rehearing

that Nashua’s petition exceeded the scope of the January 14, 2003 confirming vote of its

residents which, according to Pennichuck, only authorized taking the core system. Pennichuck

claimed that voters were not properly informed that Nashua would use eminent domain to take

PWW assets.

5. Failure to Consider Relevant Evidence

Pennichuck claims that the Order fails to consider, or weigh properly, evidence of the

public interest, including the interests of the broader public, the interests of the state. and the

democratic interests of residents of towns outside of Nashua. Specifically, Pennichuck claims
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that the Commission failed to accord any weigh to testimony by Commission staff, Veolia staff,

and Bed lbrd and Milford town officials, that Pennichuck is a well—run utility.

Further, Pennichuek claims that the Commission failed to weigh the damage to the public

interest of losing access to the capital and operational capability of the State’s largest investor-

owned water utility. Pennichuck points out that the public benefits of PWSC, which operates 86

water systems serving 19.230 customers in New Hampshire, would also be lost clue to the taking

of PWW and the ensuing loss of economies of scale.

Pennichuck argues that the acquisition of troubled water systems was in the interest of an

investor—owned utility and ~vill not be in the interest of a municipal utility such as Nashua. As a

result, according to Peiinichuck, Nashua’s acquisition of PWW is not in the public interest.

Pennichuck also claims that the Commission failed to consider the harm to PWW

shareholders in the form of a multi—million dollar corporate tax liability that will result from the

taking. Pennichuck argues that the legislation allowing Nashua to acquire PWW assets through a

stock acquisition was an effort to address this massive tax impact’

Finally, Penniehuck claims that, by giving deference to the ability of Nashua’s elected

officials to make good decisions regarding utility operations, the Commission ignored the

Opposition to the taking by the elected officials of the Towns of Merrimack and Milford.

6. Tax and Revenue Harm to Pennichuck Shareholders

Penniohuck asserts that the Order fails to consider the harm to PennIchuck Corporation

and its shareholders in its public interest analysis. While the Commission considered the harm to

customers oCPEU and PAC, Pennichuck claims the Order does not discuss the loss of substantial

non-regulated revenues to PWSC, nor the substantial corporate tax and capital gains tax at the

SL’I~. 2007 Laws, Ch. 347:5 (SB 206).
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shareholder level that will result from Nashua’s taking of PWW assets. Perinichuck argues that

the Order fttils to balance customer and shareholder interests as reqLLired by RSA 363:17-a.

Pennichuck takes the position that the Order’s failure to consider the interests of Pennichuck

shareholders is plain error.

7. Modilications to Nashua’s Proposal

Pennichuck claims that (he Order fails to conduct the public interest analysis based on

Nashua’s pre-filed proposal, upon which PWW conducted discovery, and instead based the

ruling upon Nashua’s altered proposals presented during hearing. Pennichuck points out that

Nashua changed its initial takings proposal by voluntarily submitting to Commission jurisdiction,

by agreeing to serve satellite system customers ~t core rates, by altering its operating contract to

consolidate all customer service functions with Veolia, and by offering a mitigation fund for

PAC and PEU.

Pennichuck argues that it expended time and expense in countering Nashua’s pre-filed

proposal and then had to litigate new proposals even as late as the last day of hearing, when

Nashua proposed new conditions for the first time. Pennichuck claims that it was deprived of its

due process rights because it had no opportunfty to conduct discovery on, or respond to, the new

conditions. Pennichuck claims that the Commission’s consideration of the new conditions

without further discovery and hearing violates Pennichuck’s due process rights under Pt. 1, Art.

2 and 14 and Pt. 2, Art. 83 of the New Hampshire Constitution and the Fourteenth Amendment

olthe United States Constitution.

8. Conditions in Order Make the Presumption Irrebuttable

Pennichuck claims (hat the Order treats the statutory presumption ofpublic interest as

irrebuttable by imposing numerous significant substantive conditions in an attempt to overcome
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the substantial defects that the Commission found in Nashua’s proposal. Because the Order at p.

9$ finds the conditions “are explicitly determined to be prerequisites to our decision that the

taking is in the public interest,” Pennichuck argues that without those conditions the Commission

determined that the taking would not be in the public interest. Pennichuck then asserts that the

conditions overstepped the Commission’s authority to set conditions under RSA 38:11 and

converted the statu[oiy rebuttable presumption into one that was essentially irrebuttable,

Pennichuck takes the position that the Commissio&s use of conditions in this way turned the

Commission into a “super-legislature” enacting a complicated ownership and operational scheme

which served as a basis for a j)UbliC interest finding. Pennichuck Motion for Rehearing at p.16.

9. Conditions Exceed C’oinmission Authority

Pennichuck claims that the Order imposes numerous conditions to satisfy substantial

defects in Nashua’s proposal that arc beyond the Commission’s authority, are not enforceable,

and cannot support a public interest finding. Penniohuck refers to conditions that ii claims

require the Commission to exercise ongoing regulatory authority over the new municipal utility

including: (I) customers of PWW outside of Nashua receiving the same rates, terms and

conditions as those in Nashua; (2) continuing to oversee service quality issues; (3) continuing to

oversee wholesale contracts; and (4) requiring Nashua’s membership in DigSafe.

Penniehuck states that RSA 362:4 exempts municipalities from utility regulation.

Penriichuck argues that RSA 374:22 (dealing with franchise authority), which does apply to

municipalities, does not create ongoing Commission authority over municipalities. Pennichuck

also asserts that RSA 38:1 1 cannot include conditions that would have the effect olextending the

Commission’s regulatory authority to a municipal water system. Pennichuck concludes that
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Nashua’s agreement to conditions cannot have the effect of extending the Commission’s

jurisdiction beyond that granted by statute.

1 0. Conditions Occun Afle~ the Takii~g

Pennichuck claims it will not be able to challenge conditions subsequent to the taking,

should those conditions not be met, because the Order will have become final. Such conditions

include: (I) Commission review and approval of Veolia and R~W. Beck agreements 60 days

afler the Order becomes final; (2) inclusion of customer service functions in the Veolia

agreement; (3) creation of a mitigation fund. to benefit PELJ and PAC customers; and (4)

requirement that Nashua hire a PWW employee familiar with its facilities.

Pennichuck points out that should the conditions not be met post-taking it will not be

possible to put the shareholders of Pennichuok back into their original condition. Pennichuck

claims that the Order turns several of the prerequisite conditions into conditions subsequent, to

be evaluated after the taking has occurred. Pennichuck argues that this is a corporate death

penalty case where the gallows have been placed before the conviction. According to

Pennichuc.k, this amounts to a denial of its due process rights under Pt. 1, Arts. 2 and 14 and Pt.

2. Art. 83 of the New Hampshire Constitution and the Fourteenth Amendment of the United

States Constitution.

11. Nashua’s Ability to Finance the Acguisition

Pennichuck claims that the Order’s finding (hat Nashua is financially capable of

acquiring and operating the assets of PWW is flawed because the Commission did not consider

whether Nashua could finance the acquisition under the conditions prevailing in the financial

markets and on the terms set forth in the Order.
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12. Nashua’s Future Rates

Pennichuck asserts that the rate comparability analysis in the Order between PWW and

hypothetical Nashua rates, even assuming the Commission’s taking price of $203 million, fails to

account for the $40 million mitigation fund and fails to consider evidence of additional costs that

were not included in Nashua’s revenue requirement model.

Pennichuck notes that the Order relied upon rate analysis by Pennichuck’s witness. Mr.

Guastella, for its rate comparison and that Mr. Guastella did not include certain additional costs

to Nashua in his analysis. According to Pennichuck, those additional costs include; additional

payments to Veolia to perform all customer service functions ($311,000 annually), costs of

participation in DigSafe ($100,000) annually, additional base fee to Veolia due to passage of

time ($200,000 anntaally~, si~iificant unanticipated amounts for regulatory requirements, and

additional costs from Veolia as supplemental charges. Pennichuck noted that Nashua’s witness,

Mr. Sansoucy, estimated operating expenses for Nashua in 2008 at $10,410,000 which

Pennichuck claims is a million dollars more than Mr. Guastella’s earlier projection.

13. Mitigation Fund

Pennichuck claims that the finding in the Order that a $40 million mitigation fund would

generate $3.4 million annually to benefit customers of PEU and PAC is not supported by (he

evidence because it fails to consider tax consequences and (he achievability of an annual rate of

return of 8.5%. In addition, according to Pennichuck, the Order fails to consider whether Nashua

can legally establish such fund. As a result, Pennichuck argues that the Commission erred in

assuming that it had created a valid and enforceable remedy for PEU and PAC customers.
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14, Information Outside the Record

Pennichuck asserts that the Order relies upon information outside the record. Specifically

Pennichuck claims that the Commission should not have considered a water supply contract

between Nashua and the Town of Milford filed on February 22, 2008, and PWW’s 2006 and

2007 annual reports. Pennichuck claims that the Order failed to include new assets in the

updated valuation and violated Pennichuck’s due process rights by failing to give notice of the

Commission’s intent to use such materials and an opportunity to contest their use. See, Appeal of

Public: Seri’ice Co. qfN.H., 122 N.H. 1062, 1072-73 (1982).

1 5. l2xplanation of Valuation Numbers

Pennichuck claims that the Order lacks detail as to a number of numerical components.

making it difficult to determine whether the Commission correctly performed the valuation

analysis it pull)orted to adopt. Pennichuck asserts that without reviewing the Commission’s

actual calculations it is not possible to determine whether the Commission applied its valuation

methodology properly. See, Appeal ofNcwington, 149 N.H. 347, 352 (2003) and RSA 363:17-b.

16. Lack of Two Percent Growth Rate in Capitalization Rates

Pennichuck claims that the Order wrongfully excluded from its asset and income

approach valuation analysis a 2% long-term growth factor in the applicable capitalization rates.

Pennichuck claims that the Commission erred in not applying a 2% growth factor and thereby

understated PWW’s value as of December 31, 2005, by approximately $92.7 million.

17. Lpdate oCPWW Value

Pennichuck claims that in the asset approach to valuation the Commission brought

forward the value of PWW, from December 31, 2005 to December 31, 2008, without showing

the underlying data it used. Pennichuek asserts that the Commission erred when it relied upon
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incomplete and extra-record financial information (2006 ai~d 2007 PWW annual reports) to

update the asset value of PWW.

18. Pen nichuck’s Right to Jury Trial

Pennichuck argues that RSA Chapter 38 violates Pennichuck’s equal protection rights

because it does not provide for a trail by jury on all valuation matters. According to Pennichuck,

it has been denied its equal protection constitutional right to a jury trial on damages. See, e.g.

N.H. CONST., p1. [,arts. 2, 12, and 14; Gazzola v. C7ernents, 120 N.H. 25, 29 (1980); White

Mounwin Power C’a. u. Maine CaniralRR, 106 N.H. 443, 445 (1965). Pennichuck asserts that

the owner of property facing an eminent domain taking by a public utility (RSA 371:10) and the

owners of all other property subject to condemnation processes in New Hampshire (RSA 498-

A:9) enjoy the right to a jury trial. Pennichuck concludes that the absence of a right to a jury

trial as part of the valuation process set out in RSA 38 is unconstitutional on equal protection

grounds.

Motion to Strike Nashua’s Motion for Rehearing

Pennichuck’s motion to strike concerns RSA 541 :3, which requires that motions for

rehearing of state agency decisions be filed with the agency within thirty days after the date of

the agency decision.2 Penniohuck states Nashua flied its motion for rehearing on August 25,

2008, thirty—one days after the date of the decision. In support of its argument that the motion is

untimely, Pennichuck relies on Appeal ofC’arreau, 157 N.H. 122, 945 A.2d 687 (2008) and

2 541:3 Motion for Rehearing —“WithinJO days after any order or decision has been made by the commission, any
party to the action or proceeding before the commission, or any person directly affected thereby, may apply for a
rehearing in respect to any matter determined in the action or proceeding, or covered or included in the order,
specifying in the motion aB grounds for rehearing, and the commission may grant such rehearing if in its opinion
good reason t~r the rehearing is stated in the motion.”
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Lacroix i.. Mountain, I I 6 N.H. 545 (1976) in which the Court held that it lacked jurisdiction

over the appeals since the respective petitioners tiled the appeals beyond the thirty-day time

period prescribed by RSA 541 :ô.~ In carreau, the Court held that “[w]e have repeatedly held

that New Hampshire follows the majority rule regarding compliance with statutory time

requirements, and, thus, ‘[ojne day’s delay may be fatal to a party’s appeal,” cczrreau ,supra at

688 citing Derinoth~ v. Town ofGilford, 137 N.H. 294, 296 (1993). Specifically, the Court found

that compliance with a statutory appeal period “is a necessaiy prerequisite to establishing

jui~sdiction in the appellate body.” Id.

Pennichuck also relies on Phetteplace v. Town ofLyine, 144 N.H. 621, 624-625 (2000), a

tax appeal under RSA 76, in which the Court held that when the legislature unambiguously

establishes a date certain for filing an appeal, it is immaterial that the final day for tiling falls

upon a weekend or holiday. The Court explained that the legislature contemplated September 1

fall lug on a weekend or a holiday when it used language “on or before September I.”

Pennichuck argues that the Commission’s administrative rule, N.H. Code Admin. Rules

Puc 202.03, is immaterial because the period of Lime applicable to a motion for rehearing is not

established by Commission rule, but rather by RSA 541:3. Procedural rules are not available to

cure a party’s failure to timely move for a rehearing pursuant to RSA 541 :3. See, In re Mel-Ide,

120 N.H. 450 (1980). Finally. Pennichuck points out that “[e]ven a long-standing administrative

interpretation of a statute is irrelevant if that interpretation clearly conflicts with express statutory

language.” Appeal oJ’i?ainville, 143 N.H. 624, 627 (1999).

541:6 Appeal — “Within thirty days alter the application for a rehearing is denied, or, if the application is granted,
then within thirty days after the decision on such rehearing, the applicant may appeal by petition to the stiprenie
courL.’
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B. NASHUA

Motion for Rehearing and Clarification

1. Municiøal Buyer Theory Is Not Supported by Evidence

Nashua argues that the Commission erred in using the price a hypothetical not-for-profit

municipal buyer would pay as a foundation for its determination of valuation. More specifically,

Nashua claims that the Commission erred in concluding that a competitive market of non-profit

purchasers exists, or influences the market for PWW. Nashua asserts that there is no evidence

that such a market exists and it argues that even PWW3s valuation expert could not give a single

example where two not-for-profits bid on the same water utility. Nashua argues that actual sales

of water companies as well as a recently published report on sale prices for water companies

support a much lower value for PWW in the range of$85 million, Nashua notes that the only

municipal acquisitions of water systems in New Hampshire have been incremental expansions of

existing infrastructure and that municipalities have not been active bidders in the market for

water companies. As a result, Nashua claims there is no evidence in the record to support a

valuation based upon competition among hypothetical not-for-profit bidders.

2. Mtmici~,al Buyer Theory I~ Not Consistent with New Hampshire Law

Nashua points out that only the municipality where the utility serves may acquire, either

by consensual sale or by eminent domain. See, RSA Cli. 31 and 38. Nashua argues that New

Hampshire law does not permit a municipality to bid competitively on a water company’s assets

located principally in areas outside the municipality. Nashua asserts that Penniehuck was not

able to cite any New Hampshire law that would permit such bidding activity by municipals or

other similar not-for—profits. As a result, Nashua claims that the Commission may not use a

hypothetical not-for-profit buyer in valuing PWW assets.
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3. Nashua Is the Only Municipality Capable of Acquiring PWW

Nashua argues that none of the municipalities which PWW serves, except Nashua, can

either legally or practically bid to acquire PWW. According to Nashua, Pennichuck’s valuation

witness, Mr. Reilly, admitted at hearing that Nashua is the only municipality capable of’

acquiring the PWW system.

The record demonstrated that there are no reasonably probable competitive municipal or

not-for-profit buyers for PWW. Nashua argues that, with 87% of the PWW customers, Nashua

is the only municipality with sufficient customers to acquire PWW. Behind Nashua, Amherst

has the highest number of PWW customers, but Amherst customers comprise only 3.8% of the

PWW customer base. Merrimack, Hollis, Milford, Bedford, Derry, Epping and Newmarket all

have smaller percentages of the PWW customer base than Amherst. Plaistow and Salem are

served by satellite systems that are not hydraulically connected to the core PWW system. As a

result, Nashua claims that none of these municipalities are either legally or practically capable of

taking the assets of PWW.

4, Muiiicip~ Buyers Lack Authority to Purchase Stock of Water Companies

Nashua claims that even PWW’s valuation expert, Mr. Reilly, opined that because

municipal buyers cannot buy the stock of a for-profit water company they were not identified as

potential buyers by SO Bar Devlin in 2002. Nashua goes on to argue that most water company

sales are stock sales as opposed to asset sales in order to avoid a corporate tax on appreciated

water company assets. According to Nashua, in negotiated sales between willing buyers and

sellers, sellers are not willing to sell assets and incur an addItional 39% tax liability without

compensation.
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Nashua notes that New Hampshire municipalities do not have authority to acquire and

hold the stock of utilities such as PWW under Part 2, article S of the New Hampshire

Constitution, absent a special grant of legislative authority and a public purpose. As a resuli,

Nashua claims that municipal buyers do not and cannot influence the market for PWW.

5. The Reilly Theory Does Not Establish the Pair Market Value of PWW Assets

Nashua argues that by relying on Mr. Reilly’s hypothetical municipal purchaser the

Commission did not determine the fair market value of PWW. Instead, according to Nashua, the

Commission developed the price Nashua was able to pay or, in other words, the investment value

of PWW to Nashua. Nashua asserts that the value a buyer can afford to pay is not the fair market

value. Nashua posits that the best evidence of the market for PWW is the auction of its parent,

SO Barr Devlin in 2002. Nashua claims that SO Barr Devlin did not invite the participation of

municipal buyers in the auction and further claims that municipal buyers do not have the

motivations of a typical investor. Nashua argues that the evidence suggests that municipal

buyers do not pay more than for pro lit investors. According to Nashua, Mr. Reilly admitted that

in a typical market with only one municipal bidder the price could be only $1.00 more than what

for-profit buyers would pay. Nashua concludes that the Commission should reject Mr. Reilly’s

hypothesis regarding municipal buyers and support Commissioner Below’s dissenting opinion on

that point.

6. Nashua Should he Allowed to Acquire PAC and PEU

Nashua argues that the Commission failed to give proper effect to the broad grant of

authority in RSA 38:2 and :11 when it read RSA 38:6 as limiting the more general takings

authority. Nashua claims the Commission’s decision to allow Nashua to take only PWW is

contrary to the plain language of RSA 38:2 and :11.
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Nashua observes that PWW, PAC and PEU are highly interdependent companies which

all use the computer systems, equipment and employees of PWW to operate. According to

Nashua, PAC and PELT have no employees, equipment or inventory, afl of which are supplied by

PWW and located in Nashua. PAC and PEU are operated out of Nashua, using PWW’s

communications system, IT system and its administration, accounting, billing and customer

service. Nashua claims that separation of PAC, PEU and PWW is a financial and regulatory

exercise, but from an operational perspective they are all operated and controlled from PWW

facilities in Nashua.

7. Mitigation Fund, Double the Combined Values and Revenues of PAC and
PELT, Should be Reduced

Nashua claims that the only evidence of harm to PAC and PEU customers was based

upon a continuation of the current corporate model. According to Nashua, establishing a

mitigation fund based upon that evidence ignores opportunities for PAC and PELT to mitigate the

harm by merging their operations into a larger utility. Nashua asserts that PWWs’ calculation of

harm simply carried PWW’s existing overhead over to a much smaller utility without

considering opportunities to reduce or even eliminate harm to customers of PAC and PEU.

Nashua argues that the Commission should either require Nashua to acquire the assets of PAC

and PEU to satisfy the public interest, or establish procedures to reduce the mitigation fttnd in

light of Pennichuck’s ability to mitigate the harm to the PAC and PEU customers.

8. Rebuttable Presumption Applied Only to Assets in Nashua

Nashua argues that RSA 38:3 creates a rebuttable presumption that the action voted on is

in the public interest. Nashua insists that the presumption applies to all utility assets, regardless

of where they are located. Nashua asserts that the Commission’s concern that the will of one
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community’s voters should not apply to another is precisely the type ofpolitical question best

left for the Legislature, Nashua points out that RSA 38:14 already addresses this concern by

allowing each municipality to conduct its own vote which is binding on Nashua. According to

Nashua. the Town of Bedford did just that and voted to support Nashua’s petition.

Nashua claims that the Commission’s finding that the rebuttable presumption applies

only to property within the municipality is harmless error in this ease because the Commission

found that acquiring assets of PWW outside of Nashua is in the public interest, Nonetheless,

Nashua raises the issue for resolution in a possible appeal of this decision.

9. Request for Clarification Regarding the Mitigation Fund

Nashua argues that the Commission failed to specify what happens to the mitigation fund

in the event that harm to PAC and PEU customers either ceases or is greatly reduced by

acquisition by another investor owned utility, or by acquisition by the municipalities where the

utilities are located. As a result, Nashua asks the Commission to clarify whether the mitigation

fund is permanent, regardless of whether or not the harm to PAC and PEU customers exists, or

whether the fund is an interim requirement which continues only so long as the Commission

deems necessary.

Nashua states that the permanent versus temporary status of the mitigation fund

determines the type of ftmding and tax treatment available for the fund, Nashua urges the

Commission to clarify that Nashua will be entitled to a return of the mitigation fund UPOfl a final

determination by the Commission thaL [he fund is no longer required. Nashua claims that ftiilure

to clarify the nature of the mitigation fund substantially erodes the financial benefits of municipal

ownership and acts as a barrier to removal of the inefficiencies the fund is intended to mitigate.
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Nashua also requests that the Commission clarify the date upon which the fund is to be

established. Nashua asks the Commission to specie’ whether the mitigation fund is to be

established upon ratification under RSA 38: 13 and RSA 33-B, or at the Lime the mechanics of

the mitigation fund are determined by the Commission. Nashua states that depending upon the

timing of establishing the fund it might consider treating the fund as an operating expense rather

than as an initial capital expenditure in order to reduce costs to customers.

Nashua notes that the Order states that the mitigation fund should be payable for the

benefit of PEU and PAC customers as a condition imposed under RSA 38:11. Order at p. 63.

Nashua requests that the Commission clarify that the mitigation fund is a condition required as a

matter of public interest and not as severance damages which are payable to the condemnee. in

this case PWW, and not to PEU and PAC.

Objection to Pennichuck’s Motion to Strike Nasbua~s Motion for Rehearing

Nashua argues that it has long been a settled principle in New Hampshire that “when the

terminal day of a time limit falls upon Sunday that day is to be excluded from the computation.”

1-11K corporation v. Manchester, 103 N.H. 378, 381 (1961), quoting 86 C.J.S. Time § 14(2).

Nashua explains that (he Order was issued on July 25, 2008, causing the 30-day rehearing period

to end on August 24, 2008, a Sunday. As a result, Nashua takes the position that its filing on the

following Monday, August 25, 2008, was timely.

Nashua also relies on Namer i’. State, 107 N.H. 365 (1966) in which the Court noted the

State’s admission that because the tenth day fell on a Sunday, “the time could be extended to the

next day March 1.” Id. at 366. Nashua argues that the Court in Ireland i~ Town of Candle, 151

N.H. 69 (2004) made clear the settled principle that if the final day of a time period appeal falls

on a Sunday, a motion for rehearing filed on the following Monday is timely. Nashua
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distinguishes the cases cited by Pennichuck claiming that in all those cases the facts were not

similar to the facts in this docket.

Lastly, Nashua contends that the legislature recently recognized this principle in its

adoption of Chapter 11 of the Laws of 2007 (HB 1152) which states; documents are deemed

timely when “filed., .on the next business day where a statute specifies a deadline that falls on a

weekend or legal holiday.” This law is effective on January 1,2009.

Motion to Strike Pennichuck’s Objection to Nashua’s Motion for Rehearing

Nashua argues that Pennichuck’s Objection attaches and attempts to place into the record

Exhibit 3258, which the Commission previously ruled was inadmissible. Nashua requests that if

Exhibit 3258 is not stricken, Exhibit 1145 should be entered because it contains information

concerning the sales listed in Exhibit 3258. Nashua maintains that the information contained in

Exhibit 3258 is unreliable and misleading.

Nashua also moves to strike sections B and C ofPennichuek’s objection, in which

Pennichuck argues that Nashua did not timely seek rehearing of the Commission’s earlier

decisions: (1) to exclude PAC and PELI assets from Nashua’s eminent domain petition; and (2)

to apply the RSA 38:3 rebuttable presumption only to assets located within Nashua. The basis

for Nashua’s motion to strike is a letter from Peim~chuck’s counsel to Nashua’s counsel, dated

October 6, 2005, in which Pennichuck’s counsel takes the position that motions for rehearing on

interlocutory matters are not needed to preserve an appeai and that motions for rehearing can be

delayed until a final order is issued.
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III. COMMISSION ANALYSIS

A~ Motions to Strike

Regarding Pennichuck’s motion to strike Nashua’s motion for rehearing, we find that the

cases cited by Pennichuck are not controlling with regard to the treatment of the 30-day

rehearing deadline under RSA 541:3. In this case, the 30-day deadline fell on Sunday, August

24, 2008. We read 111K Corporation v. Manchester, [03 N.H. 378, 381 (1961) to provide for

tiling on the fbllowing Monday when the statutory deadline falls on a Sunday and we find no

basis for concluding that this precedent has been overturned. The cases cited by Pennichuck in

support of its motion to strike involve different facts and, while they may arguably suggest a

direction in which the Court might be headed, it is not for us to arrive there ahead of the Court.

Consistent with 111K Coiporalion, we find that Nashua’s motion for rehearing arid clarification

was timely tiled. Accordingly, we deny Pennichuck’s motion to strike.

Regarding Nashua’s motion to strike Pennichuck’s objection to Nashua’s motion for

rehearing and clarification, we agree that Exhibit 3258 was excluded from the record by a

Secretarial Letter dated October 17, 2007. In that same letter, we also excluded Exhibit 1145.

As a result, we will strike both ~xbibits 3258 and 1145, and any argument concerning them

contained in Pennichuck’s objection and in Nashua’s motion to strike. With regard to Nashua’s

request that we strike Pennichuck’s arguments regarding the timeliness of Nashua’s motions for

rehearing on issues decided by earlier orders in this docket, we find no reason to strike those

arguments.

B. Motions for Rehearing

The standard for granting a motion for rehearing pursuant to RSA 541:3 and RSA 541:4

requires the movarit to demonstrate that the order is unlawful or unreasonable. Good cause for
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rehearing may be shown by new evidence that was unavailable at the time or that evidence was

overlooked or misconstrued. Dumais v. Slate, 118 N.H. 309, 312 (1978). Further, in order to

preserve a question for review a litigant must not raise an issue for the first lime in a motion for

rehearing. Appeal ofCuinpaignforRaiepayers Rights, 133 N.H. 480, 484 (1990). Instead, the

matter raised in a motion for rehearing must have been “determined in the action, or proceeding,

or covered or included in the order...” RSA 54 1:3.

1. Pennichuck

Pennichuck’s first three arguments concern the public interest standard described in the

Order, Penn ichuck claims the standard was not clearly articulated and should not have been

segmented to deal with separate customer groups based on location within or without Nashua

and upon intercounectivity to the core system. Pennichuck does not raise any new facts or

arguments, but nonetheless claims that the Order is delicient and illegal. We ~nd both our

articulation and application ofthe public interest standard sufficiently described and supported

by the record in this proceeding. Order at pp. 50-63.

Pennichuck’s fourth argument repeats arguments made earlier in its motion to dismiss

that Nashua’s January 14, 2003 confiiming vote pursuant to RSA 38:3 was inconsistent with and

more narrowly construed than Nashua’s petition in this proceeding. We rejected these arguments

by Penn ichuck in our earlier Order No. 24,425 and incorporate our analysis in that order by

reference in this order.

Pennichuck’s filTh and sixth arguments claim that the Commission failed to consider

relevant evidence on a number of issues. First, Pennichuck alleges that the Commission did not

consider either Pennichuck’s good record or the benefit to troubled water systems of having

Pennichuck continue to own PWW. Clearly, we considered that evidence as described in the
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Order at pp. 51-52. however, we did not give the evidence the weight Pennichuck claims it

deserves. Concerning the loss of PWSC, tax impacts to Pennichuck Corporation and its

shareholders, and opposition to the taking by Merrimack and Milford, we did not accord the

weight to that evidence that Penn ichuok claims it deserves. As trier of fact, the Commission

must consider and weigh all of the evidence presented in order to make factual determinations.

We made those determinations in the Order and Pennichuck has not presented any new evidence

or argument that we have not already considered.

Pennichuck’s seventh argument asserts that due process required thai. it should have had

fUrther opportunity to conduct discovery on various modifications made to Nashua’s proposal, or

to conditions proposed by Nashua during the course of the hearing. With regard to the proposed

modification to the Veolia contract to include both service and hilling functions, we determined

that sufficient discovery had been conducted on that issue. Order at p. 54. With regard to

establishing a mitigation fund, there was significant evidence presented on the harm to PAC and

PEU customers and the size of the investment fund needed to mitigate those harms, Order at pp.

94-96. As a result, we do not find any lack of evidence or due process on that issue. Regarding

Commission regulation of ?Jashua’s retail and wholesale water rates, Nashua’s membership in

the DigSafe program, and guarantees of equal water rates to all PWW customers, those

conditions all involve regulatory policy and could have been proposed by the Commission absent

any suggestion by Nashua. All parties were allowed briefs and reply briefs following hearing

and had ample opportunity to argue against such regulatory proposals. As a result, we conclude

that all parties have been afforded clue process on both factual and policy issues.

Pertnichuck’s eighth, ninth and tenth arguments involve the nine conditions the

Commission placed on Nashua, Order at pp. 98-99. Penniehuck claims the conditions make the
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presumption ol’public interest irrebuttabic, exceed the Commission’s authority, and in some

cases involve events following the taking. Pennichuck has not presented new evidence or

arguments on these points that we have not already considered. We have determined that the

Commission has authority to impose these conditions. Order at pp. 25-26. We do no’. find it

unibir or illegal that some conditions, such as the amended contract with Veolia, must follow the

taking, Such compliance issues are part of the Commission’s legitimate regulatory oversight.

Pennichuck’s eleventh argument claims that the Commission failed to consider whether

Nashua was financially capable of funding the acquisition of PW’vV for $203 million plus the $40

mitigation fund. As required, we considered whether Nashua has the financial, managerial and

technical capabilities required for a public water utility and granted it a water franchise. Order at

p. 62. We do not agree that we were required to find that Nashua is capable of financing the

specific amount of $243 million. As Nashua points out, conditions in the financial markets

change. Had such a finding been made, it would likely need to be updated at the time the taking

actually occurs. Further, if Nashua is unable or disinclined to finance $243 million, presumably

it will not vote to acquire the PWW assets, and it will not vote to issue bonds and notes, and the

taking ~vill not occur.

Pennichuck’s twelfth argument is that the Commission understates Nashua’s future rates

in order to mal~e its public interest finding. Pennichuck claims that the analysis ofrates should

have included the cost of the mitigation fund, making the actual cost to be recovered in rates

$243 million, Pennichuck has not raised any new facts or arguments not already considered and

we find no reason to adjust our analysis on this issue. Order at pp. 56-57

Pennichuck’s thirteenth argument challenges the $40 million mitigation fund on the basis

that it would not generate 53.4 million annually and that the Commission did not consider
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whether Nashua may legally establish such a fund. With regard to the findings required to

establish the amount of investment in the mitigation fund, Pennichuck has not presented any

evidence or argument we have not already considered. We see no reason to alter our findings or

conclusion that a 540 million mitigation fund is both adequate and appropriate. Order at pp. 94-

96. As for the details of establishing such a mitigation fund, we indicated that the specific

methods for implementing the condition ~vilI be addressed as a compliance matter. Order at p.

96.

Pennichuck’s fourteenth argument concerns the Commission’s use of PWW’s 2006 and

2007 annual reports filed with the Commission, Order at p. 89, as well as the Commission’s

reference to a wholesale water agreement between Nashua and the Town of Milford filed with

the Commission after hearing on February 22, 2008, Order at p. 61. Regarding the

Commission’s use oPPWW annual reports, Pennichuck should not be surprised by the

Commission’s reliance on PWW’s annual regulatory filings, the filing and veracity of which is

required by RSA 374:15, and Puc 607.06 and Puc 609.04, consistent with the Commission’s duty

to keep informed as to the capitalization of public utilities and other matters pursuant to RSA

374:4. Such reliance is common in the ratemaking context. See, New England Tel. & Tel. (‘a. v.

Slate. 1 1 3 N. 1-1. 92, 101- 102 (1973); and Granite State Alarm Jne. & a. v. New England Tel. &

Tel. Co.. 111 N.H. 235, 238 (1971). Further. Pennichuck could have asked to reopen the record

if it needed to respond to the Nashua-Milford wholesale water agreement. The agreement was

tiled in this docket and is the result of further discussion and negotiation between those parties.

We find that our reliance on this agreement is not a violation of Pennichuck’s right to due

proccss.
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Penniehuck’s fifteenth argument claims that the Order fails to give sufficient detail

concerning its valuation methodology. Absent showing the actual calculations, Pennichuck

claims that it is not possible to determine whether the Commission correctly applied its

methodology. The methodology, including the components of the calculation, is described in the

Order at pages 84-93 in sufficient detail for the purposes of the Commission’s findings.

Penniehuck’s sixteenth argument challenges the Commission’s rejection of the 2%

growth factor recommended by Pennichuck’s valuation expert. Order at pp. 91-92. We

considered and rejected the recommended growth factor for the reasons set out in the Order.

Pennichuck has not presented any new evidence or argument not already considered and we find

no reason to reconsider this issue.

Pennichuck’s seventeenth argument asserts that the Order does not explain the

methodology or the detailed information used for updating the valuation in sufficient detail to

allow a party to check the calculations. Our description of the methodology and the detail

provided in the Order at pages 89 and 93 is sufficient for the purposes of the Commission’s

findings.

Pennichuck’s final argument asserts that, because RSA Chapter 38 does not provide the

right to a jury trial in the valuation of the PWW assets, the statute is unconstitutional. We

generally assume the constitutionality of’ the statutes under which we operate. Accordingly, we

will not grant rehearing on this argument.
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2. Nashua

Nashua’s first ‘ive arguments deal with assumptions in our valuation analysis concerning

hypothetical municipal bidders and their influence on the fair market value of PWW’s assets as

well as claims that Mr. Reilly’s theory reaches an investment value rather than a fair market

value. Nashua presents no new arguments or evidence not previously considered. Rather,

Nashua re-marshals its previous arguments as to why fair market value should not be based on

the hypothetical presence of more than one not-for—profit buyer. Nashua’s arguments in this

regard were not overlooked; they were simply not found to be persuasive. As discussed in the

Order at pages 89-93. we found instead that Pennichuck’s witness was persuasive regarding the

influence of not-for-profit buyers. Our analysis and conclusions remain as previously stated.

Nashua’s sixth argument challenges our decision to prevent Nashua from acquiring PAC

and PEU by eminent domain pursuant to RSA Chapter 3& Pennichuck claims that Nashua

waived this argument by failing to move for rehearing of Order No. 24,425, which was issued on

January 21, 2005. in which we excluded these two entities. We find Nashua’s motion for

rehearing on this issue timely. The scope of the taking was raised early in the proceeding and

determined in Order No. 24,425. Nashua has not raised any new arguments or evidence on this

issue in its motion for rehearing and we incorporate by reference the analysis contained in Order

No. 24,425.

Nashua’s seventh argument alleges that the harm to PEU and PAC has been overstated by

Penniehuck’s witnesses and that the mitigation fund provides an excessive amount of

compensation to those entities. Nashua presents no new evidence or argument on these issues.

We find our analysis of the evidence as well as the resulting mitigation fund discussed in the

Order at pp. 94-96 to be supported by the record.
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Nashua’s eighth argument challenges the decision in Order No. 24,567 and also discussed

in the Order at pp. 24-25 that the rebuttable presumption contained in RSA 38:3 applies only to

assets located in Nashua. The issue was raised earlier in the proceeding and was decided in

Order No, 24,567. Nashua has not raised any new arguments on this legal issue not already

considered in Order No. 24,567 as well as the Order.

With regard to Nashua’s request for clarification concerning the mitigation fund, ~~‘lien

we established the mitigation fund, Order at pp. 94-96, we did not conclude that a mitigation

fund would be maintained in perpetuity. Rather, details such as the length and start date of the

fund will he determined as compliance matters. PEU and PAC are both regulated public utilities

and the Commission will continue to oversee their rates and operations. We required the

establishment of a mitigation fund as a public interest condition to ensure that the ratepayers of

PEU and PAC are not banned as a result of the taking. As circumstances change for PEU and

PAC there may he no further need for the mitigation fund to continue to exist, however, it is not

possible to forecast such future events. We anticipate that interested pal-ties will participate in

th~ Commission’s ongoing oversight of the mitigation fund.

Based upon the foregoing, it ~s hereby

ORDERED, that Pennichuck~s motion to strike Nashua’s motion for rehearing is

DENIED; and it is

FURTHER ORDERED, that Nashua’s motion to strike Pennichuck’s objection to

Nashua’s motion for rehearing is GRANTED in part and DENIED in part as discussed herein;

and it is

FLJR’fI-IER ORDERED, that Pennichuck’s motion for rehearing is DEN~ED; and it is

FURTHER ORDERED, that Nashua’s motion for rehearing is DENIED.
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By order of the Public Utilities Commission of New Hampshire this thirteenth day of

March 2009.

Thomas B. ~etzi Graham J. or4n ~
It

Chmrman / Commissioner

Attested by:

~
Debra A. Howland
Executive Director & Secretary

Concurring and Dissenting Opinion of Commissioner Below

I concur with the majority in all respects except with regard to its analysis and conclusion

concerning Nashua’s first five arguments that deal with assumptions in the majority’s original

valuation analysis concerning hypothetical municipal bidders and their influence on the fair

market value of PWW’s assets. Consistent with the reasoning set forth in my previous dissent on

the issue of valuation, I would grant rehearing on this issue to consider, among other things, the

testimony of Donald Ware and John Joyner cited on page 4 of Nashua’s motion for rehearing and

the auction of Pennichuck’s parent by SG Barr Devlin in 2002, discussed at page 18.

Clifto~n C. Below
Commissioner
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STATE OF NEW HAMPSHIRE
BEFORE THE

PUBLIC UTILITIES COMMISSION

City ofNashua: Petitionfor Valuation Pursuant to REA 38:9

Docket No.: DW 04-048

MOTION FOR REHEARING ANT) CLARIFICATION

NOW COMES the City ofNashua and moves for rehearing on issues related to

valuation and clarification with respect to certain findings made concerning the public

interest under RSA 541, and in support hereof states as follows:

I. MOTION FOR REHEARING

A. THE COMMISSION ERRED BY ACCEPTING PENNECHUCK’S
THEORY THAT MTJMCJPAL BUYERS INFLUENCE VALUE WHICH
WAS OVERWHELMINGLY CONTRADICTED BY THE EVIDENCE

I. There can be little doubt that the Conunission’s Order ofJuly 25, 2008;

Order No. 24,878 is among the most comprehensive and thorough in the Commission’s

history. The City ofNashua, its citizens, and those of surrounding communities

commend the Commission for both the scope and thoroughness of its analysis. The City

therefore does not undertake lightly its decision to seek rehearing because it recognizes,

as it must, the tremendous effort the Commission has undertaken in evaluating the issues

and evidence presented to it.

2. However, the primary issue for which Nashua seeks rehearing or

reconsideration, i.e. valuation, is one for which the Commission is itself divided.

Therefore, rather than ask the Commission to simply weigh the evidence in its favor and

accept the testimony of one expert in favor ofanother, Nashua asks this Commission to

re-examine the errors identified by Commissioner Below’s dissenting opinion and that lie
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at the foundation of the majority’s determination of the price to be paid by Nashua: that

hypothetical not-for-profit municipal buyers fundamentally alter the market for

Pennichuck Water Works’ property that is the subject of this proceeding.

3. This motion therefore builds upon the four corners of the Commissioner

Below’s opinion, and draws the majority ofCommission’s attention to additional critical

evidence that it overlooked that demonstrates that Pennichuck’s municipal buyer theory

is a not supported by the evidence or the realities of the market for water utilities.

Specifically:

1. The Commission erred by concluding that a competitive market of
municipal or non-profit buyers exists or influences the market for
Permichuck Water Works, which was unsupported by the evidence.

ii. The Commission erred by accepting a municipal buyer theory that is not
legally permissible under New Hampshire Law.

iii. The Commission erred because the municipal buyer theory is
impracticable.

iv. The Commission failed to consider that municipal buyers are not active
participants in the marketplace because they have no authority to purchase
stock of for-profit water companies.

v. The Commission erred by concluding that the Reilly theory established the
fair market value of the assets.

These points are addressed below.

The Commission Erred By Concluding That A Competitive Market Of Non
Profit Purchasers Exists, Or Influences The Market for Penaichuck Water
Works.

4. The Commission accepted Pennichuck’s theory of value put forth by its

expert Robert Reilly, that multiple not-for-profit entities (municipalities) would compete

in the pool ofbuyers and set the range of the purchase price because they could afford to

2
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pay more than investor owned utilities.’ There is, however, no evidence demonstrating

that such a competitive market ofmunicipal or not-for-profit buyers exists. The

Commission’s own decision, which spans 120 pages, fails to identifS’ a single municipal

or not for profit purchaser that would compete against Nashua.

5. Even Mr. Reilly acknowledged when asked in “how many situations have

you seen where there have been multiple non -- not for profit or governmental bidders?”2

that it only happens in “the minority of the oases”.3 He further indicated his belief that

the situations in which more than one municipal buyer actually competed to “bid up” the

value represented “very few cases — where it may be back to back, literally next door

municipalities, why should we --you know, and the concern is often, I’ll just be honest

with you, ifwe’re -- if I’m city A and I’m right next to city 13 and the water company is in

the middle, [.. .jwhen city A and city B are both bidding, then the prices can get bid up.”4

6. When asked if he could “recall the names of any of these situations” or

examples where municipal buyers had “bid up” the market price for a water utility,

however, he was unable to recall even a single example to support his theory. Mr. Reilly

stated that “Oh, I can look--I can’t think on the top of my head, but I can research that and

get you that information”.5

7. It may be that Mr. Reilly’s failure to recall even a single example of when

municipal or other not for profit purchasers competitively “bid up” the value of an

investor owned utility is merely circumstantial evidence. However, “some circumstantial

‘Order No. 24,878 at p. 89.
~ Transcript, September 12,2007, Pages 210-211.
‘ Transcript, September 12, 2007, Page 211.
4Transcript, September 12, 2007, Pages 211-212.
5Transcript, September 12,2007, Page 212.

3

174



evidence is very strong, as when you find a trout in the milk.”6 Mr. Reilly’s comment

that he thought that they existed, but simply could not recall an example, is particularly

troubling because the difference between his value of $248 million, and that of Mr.

Walker of $85 million is entirely dependent the existence of such a market for

Pennichuck Water Works. There is no evidence that such a market exists, and his

testimony that he thought one existed but could not recall any, specific example is

suspect. One would expect the milkman, confronted with the trout, to say no less.7

8. There was undisputed affirmative evidence, however, that such a

competitive market ofmunicipal buyers does not exist. Donald Ware, P.E., Chief

Engineer and President of Pennichuck Water Works testified that, based on his 25 years

of industiy experience, municipalities as a general matter, have “no interest” in acquiring

water systems and are “not regularly in the business” of doing so.8 There is no rational

basis for the Commission to accept Mr. Reilly’s vague but unconfirmed sense that

municipal buyers might participate competitively in the market with Mr. Ware’s 25 years

ofactual experience indicating that they do not.

9. The Commission also heard from John Joyner, President of Infrastructure

Management Group, Inc. (“1MG”) who testified on cross examination concerning his

firm’s financial advisory practice made up of former investment bankers specializing in

the privatizing and management ofutilities, including water systems.9 He prepared a

report entitled Tapping Public Assets, with other members with considerable experience

v. Personnel Commission, 117 N.H. 334, 339 (1977) quoting Henry David Thoreau, Journal,
November11, 1850.
7Nineteenth century American dairymen delivered their milk in cans and dispensed the amount each house
required. if they forded a stream on the way to the market, there was always the temptation to top up the
cans with water from the brook. This led Henry David Thoreau in his journal to observe that “some
circumstantial evidence is strong, as when you find a trout in the milk.”
~ Transcript, September 11, 2007, p. 63, 64.
9Transcript, September 18, 2007, Page 48.
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in selling infrastructure assets and raising capital for new facilities.’0 That report advised

that “[r]egulated utilities usually sellfor at or close to their “rate base “; i.e., roughly, the

original cost of the utility, less depreciation” and that “[sjale prices for water utilities

usually rangefrom $1500 to $3500 per customer connection, with a $2000 per

connection median, but they can go higher if the opportunity for growth or operating cost

savings is exceptionaL”’

10. On cross examination, he applied his range ofvalues for water utility

assets to Pennichuck’s 25,000 customers, which resulted in a value range from

$37,500,000 to $87,500,000. Thus, his own upper range of values, again based on his

firm’s actual experience, bears a striking resemblance to the value of $85,000,000

concluded by Nashua’s valuation expert Glenn Walker from his analysis of actual sales in

actual markets.’2 The Commission’s Order and analysis overlooks this testimony which

begs for an explanation.

11. Mr. Joyner’s testimony and report is also telling in what it does not say.

At no point does Mr. Joyner or his team ofmunicipal utility management experts suggest

that there is any reason that other municipal buyers might step in and pay a substantial

premium above what investor-owned utilities pay. Rather, his report confirms what

Donald Ware candidly admitted on cross-examination: that there is no active market of

municipal buyers that has any appreciable influence on the market.

12. This omission is particularly damaging to Pennichuck’s municipal buyer

theory because, as discussed below,’3 a tax-exempt municipal seller would not be subject

‘°Ibid at Page 49.
“Exhibit 1099, Page 6 (emphasis added).
‘~ Exhibit 1007A, Page 65.
~ See Section I ~A)(iv).
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to the capital gains tax that a for profit seller such as Pennichuck would face if it sold its

assets to a municipality, due to the municipal purchasers inability to purchase stock

without special legislative authorization.’4 As a result, a not-for-profit municipal buyer

would have an even greater capacity to buy from another municipality because a

municipal seller would not face the “substantial” capital gain tax liabilities amounting to

“many tens of millions of dollars” just to make a financially equivalent offer to a for

profit stock purchaser)5 However, Mr. Joyner’s testimony and his report confirms what

Pennichuck Water Works candidly admitted: that there simply are not municipal buyers

actively competing in the marketplace.

13. It is also surprising to Nashua that the Commission would accept Reilly’s

municipal buyer hypothesis because if in fact municipalities were active competitors

influencing the market for Pennichuck Water Works, they would also be active in seeking

approval from this Commission for the franchises they acquired. The Commission’s own

jurisprudence, confirms that municipal acquisitions are in the nature of incremental

expansions of existing infrastructure, not competitive acquisitions of the nature

hypothesized by Mr. Reilly. The Commission’s decisions in Tilton and Northfield

Aqueduct Company Inc.,’6 the Manchester Water Works,’7~ and other cases

confirm this. ‘~ Municipal buyers played little or no role in bidding or establishing the

market price in the recent acquisitions of investor-owned utilities, including

‘~ Cf. Laws of 2007 Chapter 347; SB 206 (2007) (Nashua’s limited right to purchase stock).

~ Exhibit 3001, Page 20.
16 Order No. 24,562.

‘7See, e.g., Manchester Water Works, Order No. 18,628, Order No. 24,326 St Order No. 24,775.
‘~ City ofPortsmouth, Order No. 24,865 (sewer service).
‘9E.g. City ofLaconia, Order No. 24,433; Order No. 24,841; City ofDover, Order No. 24,506; North
Conway Water Precinct, Order No. 24,360.

6
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Philadelphia’s proposed acquisition of Pennichuok Water Works,2° Aquarion,21

Hampstead Water Company,22 or PAC, Consolidated and Central Water Company, Inc.,

when they were acquired by Pennichuck?3 Indeed, it was the testimony of the

Commission’s own Director of the Water Division, Mark A. Naylor,24 and former PUC

Commissioner, Douglas L. Patch,25 that municipal water systems are not engaged in the

business of acquiring other water systems.

14. Thus, the Commission erred by accepting Pennichuck’s municipal buyer

hypothesis, which was not only unsupported by the evidence, but contrary to the evidence

before the Commission. However, Nashua does not suggest that the Commission need,

as a matter of law, accept the appraisal of its own experts. Nashua requests that the

majority reconsider its determination sf value based on the lack of evidentiary support for

the existence ofa municipal buyers’ market for Pennichuck Water Works and join

Commissioner Below’s opinion which tempered the municipal buyer theory in light of

the paucity of evidence to support it. To do otherwise would force the citizens ofNashua

and customers in surrounding communities to bear an unreasonable and unnecessary $50

million in additional debt as a result of an unsupported theory of value that has made “the

only real winners in this game ... the lawyers and expert witnesses, who collect their

fees regardless of the outcome.”26

20See Order No. 24,020.
21Aquation Wafer Company ofNew Hampshire. Order Nos. 24,651 & 24,691.
~ HampsteadArea Wafer Company, Order No. 24,803.
~ Pennichuck Corporation, Order No. 22,843; PitisfieldAqueduct Company, Inc., Order No. 24,606.

Exhibit 500~, Page 52, 53, 56.
~ Exhibit 5002, Page 18.
~ Southern New Hampshire Water Company v. Huds~on, 139 N.H. 139, 145(1995).
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ii. The Commission Erred by Accepting a Municipal Buyer Theory That Is Not
Legally Permissible Under New Hampshire Law.

15. Municipalities in New Hampshire are subdivisions of the State and have

only the powers granted to them by the Legislature.27 In order for a city or town or

district to acquire the assets of a utility, therefore, there must be a specific grant of

authority from the legislature. Nashua has advocated that RSA 38 is the sole grant of that

authority, not only for a taking but also a consensual sale. See RSA 38:2. As the

Commission has already ruled in Order No. 24,425, herein, the only New Hampshire city

or town or district which could lawfully acquire the assets of Pennichuck under RSA 38

is one in which the Company is engaged in distributing water for sale.

16. Even ifNashua and a municipality could legally acquire by agreement

what it cannot accomplish under RSA 38, there must be some other grant of authority,

which there is not. Under RSA 31:3, a municipality may only “purchase and hold real

and personal estate for the public uses of [its] inhabitants”. Thus, a municipality cannot

simply vote to raise and borrow funds to compete to acquire water utility property that

serves customers in other municipalities under RSA 31:3 unless the acquisition was for

“the public uses of [its] inhabitants.”

18. The similarity of RSA 31:3 to RSA 38:6 is noteworthy. In both RSA 31:3

and RSA 38:6, in order for a municipality to acquire water utility assets there must be a

connection between those assets and the inhabitants of the municipality, Either their

purchase serves the public use of the municipality’s inhabitants (RSA 31:3) or the assets

must belong to a utility which serves its inhabitants (RSA 38:6). There is no grant of

27 City ofManchester School Dist. v. City ofManchester, 150 NH 664, 666 (2004); Order No. 24,425,

Page 9.
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authority in New Hampshire law for any municipality to acquire the assets of a water

utility on a competitive basis regardless ofwhere it is located.

19. Yet this is precisely the approach to value used by Pennichuck’s expert

and adopted by the Commission. He advocated in his report that the population of likely

buyers included “any incorporated New Hampshire city or town.”23 In his testimony

before the Commission contrary to New Hampshire law, he argued that the “potential

buyers did not actually have to either touch the city ofNashua or touch Fennichuck

Water Works. [...] a buyer could be a municipality or a water district or a regional

district anyplace in New Hampshire; it doesn’t have to be actuallyphysically located

within the Pennichuck service area.”29

20. Mr. Reilly repeatedly referred to an alleged memorandum he had received

from Pennichuk’s attorneys which provided the legal authority for his hypothesis.3° Yet,

when asked to produce such a memorandum he was unable to do so.3~ Upon request by

Nashua, the Commission required the memorandum to be produced by Pennichuk’ s

attorneys, ft became apparent that no memorandum existed and at best there had been a

conversation with Mr. Reilly.32 The substance of that conversation as set forth in the

transcript provides no legal support for the Reilly hypothesis that the population of likely

buyers could include any New Hampshire city or town. In fact, Mr. Reilly was told:

[T]hat the potential governmental buyers would be, obviously, Nashua.
Any other town where Pennichuck Water Works provides service, any
village district, similarly where Pennichuck Water Works provides
service, all of those could, by consensually or exercise eminent domain
under RSA 38,

28Exhibit 3007A, Page 2.
29Transcript, September 12, 2007, Pages 47-48.
~°ranri Sept. 12, 2007, page 58.
~‘ Ibid atPages 58-61.

~‘ Ibid at Page 144.

9
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In addition, the current regional water district, any new water district that
was formed or any other intermunicipal special district formed pursuant to
RSA 52A all can buy on a consensual basis.

The state ofNew Hampshire could acquire the utility, the United States
Government could acquire the utility, or nay out of state or bi-state
government body.33

It is clear that Reilly’s hypothesis is in direct conflict with New Hampshire law. The

alleged memorandum confirms that the pool ofmunicipal buyers is limited to those cities

and towns served by Pennichuck Water Works. The attempt to include water districts

formed under RSA 52A goes nowhere. There is no RSA 52A! Assuming the reference

should have been RSA 52, the boundaries of such a district are set by the selectmen in the

towns in which they are located.34 Nashua doubts that the law ofNew Hampshire is that

a town not served by Pennichuck, such as Lancaster,35 could establish a water district

pursuant to RSA 52 that would be able to purchase the veiy assets the town could not

purchase?6 Likewise, ifthe reference was to RSA 53A, the same result is reached. Two

towns not served by Permichuck could not create a water district by intermunicipal

agreement that could acquire what the towns were not permitted to buy. If Order No.

24,425 is good law, the Reilly hypothesis is vastly limited.

21. The Reilly theory is both factually and legally absurd, and not permitted

under New Hampshire law. Relying on it, he was able to assign a value that would result

from circumstances that do not and cannot exist as a matter of law. It is not fair market

value, but a theoretical value in a hypothetical scenario that may have interest in

~ Ibid at p. 145.

34RSA52:1.
~ See discussion regarding Lancaster at Transcript Sept. 12, 2007, Page 51.
36SeC, e.g., RSA 52:8.
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academic circles but does not exist in any market, and certainly not the market for

Penn ichuck Water Works.

iii. In The Few Municipalities That Have The Legal Authority To Acquire
Pennichuck Water Works, The Evidence Is Overwhelming That It Is Neither
Practical Nor Reasonably Probable They Would Compete To Purchase
Pennichuck Water Works.

22. Even Mr. Reilly admits that ifNashua is the only practical legal not~for

profit buyer then “[t]hat hypothetical is the hardest question to answer [because) we’ve

also seen cases where [bidding up] didn’t happen”.37 Such is the case with the market

for Pennichuck Water Works, as there are no likely municipal buyers, other than Nashua,

that could legally or practically acquire the system under RSA 38, or even RSA 31:3. As

a result his hypothesis does not reflect generally accepted standards for valuing the fair

market value ofproperty at its legally permissible and reasonably probable highest and

best use.38

23. There are no reasonably probable competitive municipal or not~for-profit

buyers for Pennichuck Water Works. The record is undisputed that 87 percent of

Pennichuck Water Works customers, or approximately 21,600 of 25,000, are located in

Nashua.39 The remaining customers are scattered in 10 other municipalities in southern

New Hampshire. None of these municipalities have more than a fraction of the

customers (RSA 38) or inhabitants (RSA 31) in Nashua.

24. Amherst, the largest in terms of the number of customers, has only 760

customers (3.8%) that use wells as their primary supply and are connected to the core

system as a backup, and 181 customers in two community well systems not connected to

37Transcript, September 12, 2007, Page 206.
~ Exhibit 1097/3100; The Appraisal ofReal &late, Twelfth Edition, Chapter 12 (Highest and Best Use).
~ No. 24,878 at p. 108; Exhibit 3001, Page 7.
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the core.40 The Nashua core system serves only a “small portion of the Towns of

Merrimack and Hollis” with 222 (0.8%) and 67 (0.3%) customers, respectively.41

Pennichuck Water Works’ customers in Bedford (812 in 5 systems for 3.2%), Derry (648

in 5 systems for 2.6%), Epping (78 for 0.3%), Newmarket (87 for 0.3%), Plaistow (194 in

3 systems for 0.8%) and Salem (72 for 0.3%) are served by satellite systems that are not

hydraulically connected to the Nashua core.42 Milford has 119 customers in three

systems (0.5%), in addition to its wholesale supply contract for its own water department.

26. Under RSA 38, these are the only communities authorized to acquire

Pennichuck Water Works. There are no other lawful purchasers. In contrast to Nashua

with over 20,000 customers, each of these communities has only a tiny fraction of the

customer base, though some, like Merrimack and Milford, have significant wholesale

contracts or customers. It is plainly absurd to think that hypothetically, Amherst with

3.8% of the total number of customers would competitively bid against Nashua to acquire

Pennichuck Water Works. Yet this is the foundation of the municipal buyer hypothesis

adopted by the Commission.

27. The same result is true even if the Commission were to assume, for the

purposes ofargument, that municipalities have the power to acquire water utilities by

agreement, outside the provisions of RSA 38. Under RSA 31:3, only Nashua ofall of

these municipalities can claim that the acquisition of the entire Pennichuck Water Works

bears a rational relationship to the “public uses of [its] inhabitants”. To suggest that

Amherst, would competitively bid in the market to establish or purchase its own water

12

40Exhibit 3001, Page 7.
41 Exhibit 3001, Page 6.

42Exhibit 3001, Page 7.
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department by acquiring over 24,000 foreign customers in order to serve its own 941

customers is fundamentally unsupported by the evidence, setting aside common sense.

28. Even if these communities elected to competitively bid against Nashua,

and managed to obtain financing and the votes and other necessary approvals for such an

endeavor, the municipal buyer hypothesis still faces a fundamental practical problem.

RSA 38:14 provides Nashua or any other municipality the ability to “opt out” of an

acquisition by another municipality by conducting its own vote under RSA 38, which is

binding on the acquiring municipality.

29. Thus, even assuming that one community, such as Bedford (3.2%),~~ bid

competitively to acquire Pennichuck Water Works, under RSA 38:14, Nashua could

simply not bid at all and conduct its own “vote to establish a municipal plant” and “all the

provisions of this chapter shall be binding as to such detennination.” Nashua would not

need to compete and any other municipal buyer, because under RSA 38:14 any municipal

buyer that did not cooperate with Nashua as Nashua has done with the Regional Water

District, would potentially face the loss of 87% of its customers.

30. The simple reality is that only Nashua is in a position to overcome the

financial, political, and legal obstacles that would face any municipality that sought to

acquire Permichuck Water Works. These obstacles make it a legal and practical

impossibility for any other municipal or not-for-profit buyer to compete in the market

place to acquire an investor owned utility like Pennichuck Water Works. If it were

otherwise, it would be reflected in the record. However, the record in this proceeding

reflects the fact such a market of competitive municipal buyers simply does not exist.

Mr. Reilly’s theory is therefore not based on a hypothetical version ofNew Hampshire in

~ Bedford, of course, supports Nashua’s petition. See Exhibit 2003, Pages 4-5.
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which municipalities free from legal, financial, political and tax~ constraints compete in

the open market to acquire the State’s largest investor owned utility. His valuation does

not reflect the reasonably probable highest and best use ofproperty.

31. It is far more likely that, rather than compete in the market to acquire

Pennichuck, municipal buyers would cooperate to ensure that they acquired the system at

the lowest possible price. The Commission’s own experience and the record in this case

confirms this. For example:

o In this proceeding, Nashua is a founding member of the Merrimack Valley

Regional Water District, which has consistently supported Nashua’s petition.

Nashua has committed to the principle of transferring ownership to the District,45

and there is no evidence that even that process would be a competitive bid.

Despite Nashua’s pre-dominance in terms of the number of customers, Nashua

has agreed to a charter for the District that allows in many, but not all, of the votes

taken by the District Nashua only “gets one vote, just like any other

community.”46

e The Towns ofAmherst and Bedford, the two largest communities by the number

of customers outside of Nashua, supported Nashua’s petition,47

o In the case of the Tilton-Northfield Water District’s acquisition ofthe Tilton and

Northfield Aqueduct Company, both municipalities involved cooperated to form a

village district under RSA 52, which requires approval by both governing

~ See Section I (A)(iv), below.
e.g., Transcript, January 10, 2007, Page 21; Exhibit 1014, generally, and at Pages 2, 15 & MBS

Exhibit 3 (Response to Staff4-93); Exhibit 1016, Pages 3-4.
~ Transcript, January 11, 2007, Pages 43-44.
41 Order No. 24,379, Page 8; Exhibit 2003, Pages 4, 5.
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bodies.48 They could have competed against each other up to their ability to pay

but there is not evidence to suggest this occurred.49 Nor did any other

surrounding municipal or not-for-profit entity seek to acquire the system. The

only municipalities in which the system was located collaborated to minimize

their costs, as should be expected of not-for-profit governmental buyers.

o In the case of the proposed sale of Pennichuck to Philadelphia Suburban, as

Commissioner Below recognized, Pennichucic’s own investment banker SG Barr

Devlin did not identify any municipal buyers as likely purchasers of the system.5°

32. The evidence is clear that of all the potential municipal buyers with the

legal authority to purchase Pennichuck Water Works, whether under RSA 38 or

otherwise, only Nashua has the practical ability to do so. The record f1.irther demonstrates

that the same limitations on municipal buyers in the market for Pennichuck Water Works

exist throughout the entire water utility market. Were it otherwise, there would be

evidence of sales of investor owned utilities similar to Pennichuck to municipalities. The

record in this proceeding confirms that there are none that show any appreciable impact

of the municipal buyer phenomenon as advocated by Mr. Reilly.

iv. The Commission Failed To Consider That Municipal Buyers Are Not Active
Participants En The Marketplace Because They Have No Authority To
Purchase Stock Of For-Profit Water Companies And Are Therefore Unable
To Compete In The Marketplace.

33. During his cross-examination, when explaining why he believed SG Bar

Devlin had not identified any municipal buyers in 2002, Reilly opined that municipalities

camiot buy the stock of a for-profit water company. In doing so he demonstrated yet

~ See, e.g., RSA 52:1 (“the selectmen of the town or towns shall fix, by suitable boundaries, a district
including such parts of the town or towns as may seem convenient”).
~ Order No. 24,562, Tilion Northfie!dAqueduct Company, 90 NHPUC 599 (2005).
SO Order No. 24,878, Page 109; Exhibit 1094, Page 33; Transcript, September 12, 2007, Page 71.
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another reason why his theory that municipal buyers would set the purchase price for

Penn ichuck Water Works is fundamentally flawed.

34. Few, if any, asset sales occur in the market place for water utilities such as

Pennichuck Water Works. Virtually all of the sales identified by both Reilly and Walker

were stock sales. The reason for this is simple: asset sales cause a for-profit seller to

recognize gain for federal and state income tax purposes equal to the excess of the

aggregate value it receives for each asset less its adjusted tax basis in those assets.5’ The

effective rate of such a tax is 39%~52 By comparison, when the stock of the utility is sold

to effectuate transfer, the oniy gain recognized is the gain in share price by the stock

holder. As a result, stock sales avoid an effective 39% capital gain tax liability that

sellers to municipalities would incur.53

35. New Hampshire municipalities do not have the authority to acquire and

hold stock of for profit water utilities like Penn ichuek under Part 2, Article 5 of the New

Hampshire Constitution, absent a special grant of legislative authority and a public

purpose.54 Without authority to acquire and hold stock, municipalities are unable to

compete with for-profit investor owned utilities in the market for water utilities. In a

negotiated sale between a willing buyer and a willing seller, the sellers are not willing to

incur an additional 39% tax liability without compensation.

36. In fact, Pennichuck’s own testimony explains that it would never consider

selling to a municipal purchaser. As Donald Correll explained “[bjecause a large portion

ofPWW’s assets are of a fairly old vintage, this differential would be substantial and the

~ Internal Revenue Code, Sec. 1211(a) ; Exhibit 3001, Page 20.
52Ibid
~ Exhibit 3001, Page 20.~ Cf Laws of200 7 Cli 347; SB 206 (2007) (authorizing Nashua to purchase stock only by agreement).
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income tax burden would certainly run into the many tens ofmillions ofdollars.”55

Conveniently, Reilly’s municipal buyer theory ignores the “many tens of millions of

dollars” costs that a municipal buyer of Pennichuck Water Works would need to

overcome just to compete on an equal basis with a stock purchaser, if it were even

allowed a seat at the negotiating table, as the SG Barr Devlin report shows it was not.56

37. By overlooking “the many tens of millions of dollars” in capital gains tax

liability that a municipal buyer would need to overcome, the Commission failed to

account for critical evidence demonstrating why municipal buyers do not and cannot

appreciably influence the market for Penniohuck Water Works. This error allowed the

majority of the Commission to assume a population ofmunicipal buyers operating under

financial circumstances that do not exist and arrive at a value far in excess of market

value. The Commission should therefore reconsider its determination of price in light of

this evidence and adopt the price as determined by Commissioner Below, whose

valuation mitigated for the lack of data to support Pennichuck’s municipal buyer theory,

which was not supported by the evidence.

V. The Commission Erred By Concluding That The Reilly Theory Established
The Fair Market Value Of The Assets.

38. What the Commission has done by accepting Reilly’s hypothesis, as noted

at length by Commissioner Below,57 is not to establish the fair market value as required

by RSA 38, but rather the price that Nashua, because of its many synergies,5~ is able to

pay or, in other words, investment value to Nashua. It is not surprising then Reilly

created his hypothesis concerning more than one municipal buyer. It allowed him to

~ Exhibit 3001, Page 20.
~ See Order No. 24,878, Page 109 and the citations contained therein.
~ Order No. 24,878, p. 104-108.
581bid at p. 92.
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assume a lower cost of capital and rate of return and in so doing double the values he

would have derived if he had used the cost of capital and rate of return of a typical

buyer.59

39. However, what a buyer can afford to pay is not the same as fair market

value. Investment value is specific to a particular investor or class of investors that has

specific investment requirements,6° while fair market value focuses on the typical

investor with investment requirements typical of the market.6’ But, as Commissioner

Below has noted, Reilly, himself, has admitted that the typical market for water utility

assets Consists of only one municipal buyer and that under such conditions the one

municipal buyer will bid only $1.00 more than what a typical for profit buyer would pay

for the assets.62 Because Reilly’s market, by his own admission, is not typical and

focuses on a particular class of investors rather than a typical investor, his hypothesis

must fail.

40. Ultimately the best evidence of the market for PWW is the auction of its

parent by SO Barr Devlin in 2002. SO Barr Devlin did not identif~,’ any potential

municipal buyer and none submitted bids.63 Ifmunicipal buyers could pay almost double

what a for profit buyer could pay, notwithstanding any capital gains tax, it is likely SG.

Barr Devlin would have invited their participation. Municipal buyers were not then, and

are not now, the most likely population of hypothetical willing buyers. They do not have

the motivations of a typical investor and they have different objectives. And, as Mr.

Reilly admitted, the market does not typically consist of more than one.

59Ibid atp. 104, 105; Exhibit 1015, GES Exhibits 16, 17.
60 Appraisal of Real Estate, 12th Ed., p. 26.
61 Ibid.
~ Order No. 24,278, p. 104, 105.
63 Exhibit 1094, p. 33.
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41. The only empirical evidence about the impact of municipal participation in

the market suggests that they do not pay more than for-profit investors64 confirming

Commissioner Below’s observation that it is unlikely a municipality would be willing to

forego all its potential savings and synergies65 and Reilly’s admission that in a typical

market with only one municipality, the price could be only $1.00 more than what a for-

profit buyer would pay.

vi. Conclusion.

42. The Commission should reconsider its reliance upon the Reilly hypothesis

for the reasons set forth herein, in Nashua’s November 16, 2007 Memorandum and in the

dissenting opinion ofCommissioner Below, which made reasonable adjustments in light

of the lack ofevidence in the record in this case to support his theory that municipal

buyers would compete in the market to acquire Pennichuck Water Works. As noted

herein, this theory does not reflect market value and is based on fundamental errors and

assumptions.

B. THE COMMISSION ERRED BY DENYING NASHUA’S PETITION TO
ACQUIRE PAC & PEU AND REQUIRING THAT NASHUA MITIGATE
HARM TO TJIEIR CUSTOMERS IN AMOUNT MORE THAN DOUI3LE
ThEIR VALUE AND REVENUES

I. The Commission Improperly Denied Nashua The Opportunity To Acquire
P1W and PAC.

43. Nashua requests that the Commission reconsider its decision Order

No. 24,425, strictly construing the notice provision in RSA 38:6 and prohibiting Nashua

from acquiring Pennichuck East Utilities (PEU) and the Pittsfield Aqueduct Corporation

~ Exhibit 1007 (E); See also Transcript Sept. 10, 2007 (Afternoon) Page 85, 89.
~ Order 24,878, Page lii.
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(PAC), In so doing, the Commission defeated the plain meaning of the clear grant of

authority to acquire those utilities consistent with the public interest.

44. In its March 22, 2004 Petitionfor Valuation and its October 21, 2004,

Memorandum ofLaw, Nashua asserted that RSA 3 8:2, 6, 9 and 14 allow Nashua to seek

to acquire all three of Pennichuck’s regulated utilities, including PEU and PAC, and that

it is the Commission’s role to determine how much plant and property, including PEU

and PAC, the public interest requires Nashua to purchase. Moreover, RSA 38:11 grants

power to the Commission to set conditions and issue orders to satisfy the public interest,

including the authority to require purchase of plant and property outside municipal

boundaries it determines such acquisition is in the public interest.

45. At Pennichuck’s urging, however, the Commission disregarded the “broad

grant of authority” under the plain meaning of RSA 38:2 in favor “considering RSA 38:6

through the lens of strict construction”.66 in so doing, the Commission departed from

express grant ofauthority established by the legislature and disregarded the New

Hampshire Supreme Court’s decision in the Appeal ofAshland Electric, 141 N.H. 336,

341 (1996) which clearly indicates that RSA 38 is to be construed according to “its plain

and ordinary meaning,” and that the Commission “must keep in mind the intent of the

legislation, which is determined by examining the construction of the statute as a whole,

and not simply by examining isolated words and phrases found therein.”

46. By strictly construing RSA 38:6, a procedural provision of the statute

entitLed Notice to Utility, as limiting the substantive grant of authority in RSA 38:2,

entitled Establishment, Acquisition and Expansion ofPlants, Pennichuck and the

Commission made a “fortress out of the dictionary” and defeated the “purpose or object

~ Order No. 24,425, Pages 10 & 12.
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to accomplish” under RSA 38 of allowing the Commission to require that a municipality

acquire such plant and property as necessary to protect the public interest.

47. Pennichuck’s use of the dictionary has been well played. In efl’ect, strictly

construing a procedural notice requirement of RSA 38:6, it has created the very harm that

the statute seeks to prevent. As noted in Order No. 24,425, the legislative history of RSA

38 indicates that:

“a municipality may have to acquire some property outside of its
boundaries. If there [are] some customers that would otherwise be
stranded with a small distribution line that crosses a municipal boundary
the commission would have the power to order the utility that is selling its
property or having its property acquired and also order the municipality
to acquire thatportion ofa system that may be outside of their
boundaries.”67

48. Thus, Penniehuck has caused the Commission to impose a Mitigation

Fund condition that will require Nashua to pay twice the value and revenues of the two

utilities simply to maintain the status quo.68 Pennichuck has essentially used this lens to

prevent the very result that the plain meaning ofRSA 38:2 & I I are intended to prevent.

49. The evidence before the Commission supports acquisition of all three

utilities by Nashua. The Commission found that ‘PWW, PAC and PEU are highly

interdependent companies.”69 In fact, PEU and PAC are simply shells created for rate

purposes: they have no employees, no equipment or inventory, all of which are provided

by PWW usingproperty located in Nashua. Likewise PEU and PAC are operated out of

PWW’s operations center in Nashua, using its communications and IT system, and its

administration, accounting, billing and customer service. Their separation from PWW is

67Order No. 24,425, Page 14 (emphasis added).
68E~ibjt 3016, Pages 2-3.
69 Order No. 24,878, Page 95.
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a financial and regulatory exercise,10 but from an operational perspective, the sale and

distribution ofwater by PBU and PAC is controlled from and originates in Nashua using

equipment and other property owned by PWW.

ii. The Commission Erred By Requiring A Mitigation Fund Double The
Combined Values And Revenues Of PAC And PEU.

50. The Commission’s decision suggests that Nashua employed a “litigation

strategy” to avoid addressing the mitigation ofharm to PEtJ and PAC customers. This is

simply untrue.7’ Penniohuck first submitted testimony of John Guastella describing the

harm in Reply Testimony on May 22, 2006, relying on company specific data responses

that had not previously been produced.72 As a result, Nashua never had the opportunity

to submit responsive testimony. Even Staff acknowledges it had an inadequate

opportunity to complete discovery on the company’s testimony.73

51. The Commission has chosen to protect PEU and PAC customers from the

harm that Pennichuck created by requiring that Nashua establish a $40 million mitigation

fund. The only evidence presented on the harm to PEU and PAC was based upon a

continuation of the current corporate model. Such an approach, however, fails to

consider several different opportunities to mitigate the harm by merging the operations

into a larger utility.

52. For example, Donald Correll, former President ofPWW and now the CEO

of American Water, testified that his company would look at the purchase of PEU and

PAC. Donald Ware, the current President of PWW said the sale of PEU and PAC to

~‘° Sec generally, Exhibit 1132.
71 Order No. 24,875, Pages 94-95.

72See e.g. Exhibit 3010, Page 10; Exhibit 3016, Page 2 (explaining his prior failure to calculate subsidies
to PEU and PAC.)
~ Transcript, September 26, 2007, Pages 129-130.
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Nashua should be considered. For its part, Nashua urges the Commission to require that

Nashua acquire all three regulated utilities, thereby eliminating the very harm that

Penniehuck seeks to create in order to defeat the purposes ofRSA 38. In any of these

scenarios, PAC and PEU would continue to benefit from being part of a larger water

system.

53. As Staff noted, Pennichuck’s calculation of harm simply carried

Peunichuck’s existing overhead over to a much smaller utility without considering

opportunities such as these to reduce or even completely eliminate any harm to customers

ofPEU and PAC.74 There is every reason to believe that the harm to PEU and PAC has

been overstated. The Commission should therefore reconsider its Order No. 24,425 and

24,878 and require that either Nashua acquire the assets ofPBU and PAC to satisfy the

public interest under RSA 38:11, or establish procedures whereby the mitigation fund

may be reduced to a reasonable level in light of Pennichuck’s ability to mitigate harm it

created for its own customers.

C. THE COMMISSION ERRED IN DETERMINTNG THE REBUTTABLE
PRESIJMPTION APPLIES ONLY TO ASSETS LOCATED IN NASHUA

54. The Commission made a significant error by determining that the

rebuttable presumption applies only to assets within a municipality’s boundaries, which

has no support under RSA 38. The error is harmless in this case because the Commission

ultimately determined that it was in the public interest for Nashua to acquire all of the

assets of Pennichuck Water Works. However, Nashua requests reconsideration of this

determination in order to ask the New Hampshire Supreme Court to clarify the law in the

event ofan appeal by Pennichuck.

74See, e.g., Transcript, September 26, 2007, Page 135.
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55. The Commission stated that:

[TJhe rebuttable presumption of public interest applies only to utility
property within Nashua’s municipal boundaries. Since it is the confirming
vote that generates the presumption, itfollows that the Legislature ~s’ intent
was to require us to accord a measure of deference to decisions arising out
of the democratic process at the municipal level. Obviously, it would run
counter to thatprinciple ~f the democratic process in one municipality
could have apotenfially dispositive effect on the municipalization of
property in one or more other ?nunicipalities.75

56. Nashua has already explained in detail its position that the rebuttable

presumption applies to all of the assets ofPennichuck Water Works and incorporates by

reference its October 6, 2005 Objection to Pennichuck Water Works, Inc. ‘s Motionfor

Summary Judgment,76 and its December 15, 2006 Memorandum in Support ofPetitionfor

Valuation Pursuant to RSA 38:9.~~

57. It is apparent that the Commission erred by second guessing what the

legislature might have enacted rather than applying the plain meaning of the terms it

actually chose to enact. RSA 38 is clear that a favorable vote by Nashua’s citizens

creates a rebuttable presumption that acquisition of all of the utility’s assets is in the

public interest. There is no language in RSA 38 that suggests that the rebuttable

presumption applies is limited to the voting municipality.

58. The Commission’s concern that the will of one community’s voters should

apply to another is precisely the type of political question that is best left to the

legislature, not for this Commission to resolve by re-writing the provisions ofRSA 38.

In fact, the legislature has already addressed this very concern: RSA 38:14 allows each

municipality to conduct its own vote, which is binding on Nashua. The Town of

~ Order No. 24,878, Page 25 (emphasis added).
76See, e.g., Pages 8-10.
~ See, e.g., Pages 11-15.
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Bedford, a supporter ofNashua’s petition and a member of the regional water district, has

taken this precise step.

59. The Commission’s error is harmless in this case because it determined

under RSA 38:9 that acquisition of all of Pennichuck Water Works by Nashua is required

by the public interest. Nashua merely requests reconsideration in order to preserve this

issue in the event of an appeal by Penn ichuck concerning the standard to be applied in

this proceeding.

IL REQUESTS FOR CLARIFICATION CONCERNING TRE MITIGATION
FUND REQUIREMENT

60. The Commission states that it has determined that “a mitigation fund of

$40 million is reasonably calculated to insulate PEU and PAC customers from the effects

of the taking” and that it “will address the specific method for implementing this result as

a compliance matter in this proceeding after the City makes a ratif~’ing vote and all

rehearings and appeals are exhausted.”78

61. However, the amount of the mitigation fund, $40,000,000 is substantial,

and increases Nashua’s cost to acquire Pennichuck Water Works by nearly 20%.

According to Pennichuck’s own experts, the amount of the fund is over twice the book

value and revenues of utilities whose customers it is intended to benefit.79 Nashua

therefore requests the following clarifications so that its elected officials may evaluate its

impact in their decision to ratif~j the Commission’s decision pursuant to RSA 38:13:

~ Order No. 24,878
~ Transcript, September 18, 2007, Pages 151-152.
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A. CLARIFICATION AS TO WHETHER NASHUA IS ENTITLED TO
RECOVER TUE MITIGATION FUN]) TO THE EXTENT THAT HARM
TO PEU AND PAC CUSTOMERS IS ELIMINATED OR IS SHOWN TO
BE LESS THAN ESTIMATED.

62. The Commission’s Order No. 24,878 states that the mitigation fund to be

established “should be payable for the benefit of PEU and PAC customers pursuant to our

ongoing authority over these utilities”8° The Commission further ordered that it “will

address the specific method for implementing this result as a compliance matter in this

proceeding after the City makes a ratif~iing vote and all rehearings and appeals are

exhausted.”8’

63. However, the Commission did not specif~’ what happens to the mitigation

fund in the event that the harm to customers to be mitigated ceases or is greatly reduced,

for example, in the event that those utilities were: (a) acquired by the City ofNashua; (b)

acquired by the municipalities in which they are located, as has already been proposed in

Pittsfield; (c) acquired by another investor-owned utility such as Aquarion (Macquarrie);

or (d) were found to be over-stated.

64. As a result, it is unclear to Nashua whether when rati1~’ing the

Commission’s decision pursuant to RSA 38:13, it should consider the mitigation fund

requirement as: (1) an additional $40 million capital expenditure never to be returned to

Nashua, even if the harm alleged ceases to exist; or (2) as an interim requirement that

continues only so long as the Commission deems necessary.

65. This question is important because if the $40 million mitigation fund is

intended to be permanent, regardless ofwhether it is necessary, the combined cost to

Nashua approaches the price at which the revenue requirement for a municipally owned

~ Order No. 24,878, Page 63.
81 Order No. 24,878, Page 96.
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water utility would be approach those of a for-profit, investor-owned utility. Thus, a

permanent mitigation fund would reduce the financial benefits ofNashua’s ownership.

66. The question is also important for the purposes of financing the

acquisition. Nashua understands that under the provisions of the Internal Revenue Code,

to the extent that Nashua retains any interest in the fund, including, any right to

repayment of amounts in the fund, the bonds required to establish the fund will be

taxable. However, without clarification, Order No. 24,878 leaves open a worst case

scenario in which Nashua uses taxable bonds to establish the mitigation fund, only to

discover at a later date that it is not entitled to receive the proceeds.

67. Nashua urges the Commission to clarify that Nashua will be in fact

entitled to return of the mitigation fund upon a final determination by the Commission

that it is no longer required. To do otherwise could: (1) substantially erode the financial

benefits ofmunicipal ownership; (2) act as a barrier to removal of inefficiencies that the

fund is intended to mitigate by removing incentives for Pennichuck Corporation to sell to

either the City ofNashua or a larger investor-owned utility in the region such as

Aquarion or others or to reduce operating or other costs.

B. CLARIFICATION CONCERNiNG THE DATE WHEN THE
MTFIGATION FUND IS TO BE ESTABLISHED.

68. Order No. 24,878 is unclear whether the mitigation fund is to be

established upon ratification under RSA 38:13 and RSA 33-B or at the time that the

mechanics of the mitigation fund are determined by the Commission. Under the latter

approach, for example, Nashua might consider treating the mitigation fund as an

operating expense rather than as an initial capital expenditure, if it lowered cost to
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customers. Nashua therefore requests that the Commission clarify its intent concerning

the timing of the mitigation fund requirement.

C. CLARIFICATION CONCERNING WHETHER THE MITIGATION
FUND IS TO BE TREATED AS A CONDITION OF THE PUBLIC
INTEREST OR AS SEVERANCE

69. Order No. 24,878 states that the mitigation fund “should be payable for the

benefit ofPEU and PAC customers pursuant to our ongoing authority over these

utillties~~B2 as a condition imposed under RSA 38:1 1. However, the Commission also

states that whether the mitigation fund “is more properly characterized as severance or a

condition required as a matter of the public interest pursuant to RSA 38:11, the net effect

is essentially the~

70. There is one key distinction, however, insofar as an award of severance

damages is payable to the condemnee. Nashua requests that the Commission clarify that

the mitigation fund is not to be treated as severance damages payable to any of the

Pennichuck entities.

Respectfully submitted,

CITY OF NASHUA
By Its Attorneys
UPTON & HATFIELD, LLP

Date: August 25, 2008 By:____________________________
Robert Upton, II, Es
Justin C. Richardson, Esq.
23 Seavey St., P.O. Box 2242
North Conway, NH 03860
(603) 356-3332

~ Order No. 24,878, Page 63.
~ Order No. 24,278, Page 95.
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CERTW[CATE OF SERVICE

I hereby certify that a copy of the foregoing has been sent this day by e-mail and
first class mail to all persons on the Commission’s offic’ service list in this proceeding.

Date: August 25, 2008 _______________________________
~stin C. Richardson, Esq.
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STATE OF NEW IIAMPSfflRE
BEFORE THE

PUBLIC UTILITiES COMMISSION

City ofNashua: Taking of Pennichuck Water Works, Inc.

Docket No~ DW 04-48

~ O~JECTJQN TO NASB1JA OTIQNfl0J~ REREARINGAND
~L4RWICATIoN HEG I?IG ORDER NO, ~4~87~

Pennichuck Water Works, Inc. (“PWW”), Pennichuck Corporation, Pennichuek East

Utility, Inc. (“PEU”), Penniehuck Water Service Corporation (“PWSC”) and Pittsfield Aqueduct

Company, Inc. (“PAC”) (collectively, “Pennichuck”) object to the late-filed Motion for

Rehearing and Clarification filed by the City ofNashua (“Nashua”) with respect to the

Commission’s Order No. 24,878 (the “Taking Order”). The Commission has already considered

and rejected the issues that Nashua raises, and Nashua has presented no good reason that the

Commission should now alter its prior determination on those matters. Pennichuck addresses the

lateness ofNashua’s Motion in a separate Motion to Strike. By way of further explanation for

this Objection, Pennichuck states as follows:

A. IN VALUING PWW’S ASSETS, ThE COMMISSION PROPERLY
CONSIDERED THE COST OF CAPITAL AND CASH FLOWS FOR NOT-FOR-
PROFIT PURCHASERS OF PWW ASSETS

The Commission properly considered the operating cost and cost of capital advantages

enjoyed by not-for-profit entities, including municipalities, in its calculation of the income

approach component in valuing PWW’s assets. (Taking Order, pp. 89-91). That cost of capital

percentage is also used in calculating economic obsolescence in determining the value ofPWW’s

assets under the asset approach. (Taking Order, p. 88).
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The Commission bad no choice but to consider not-for-profit buyers in determining cost

of capital for the asset and income approach, and cash flows for the income approach, since the

supreme court has determined that it would be error not to do so. Southern NJ1~ Water Co. v.

Hudson, 139 N.H. 139, 142 (1994). Despite the clear direction ofSouthern N.H. Water, Nashua

took the incredible position that the Commission should limit itself only to considering the cost

of capital and cash flows of for-profit entities. hi fact, with no authority, Mr. WaIk&s and Mr.

Sansoucy’s income approach assumed that the hypothetical purchaser would simply inherit

PWW’s same income, expenses and cost of capital. (Ex.1007A, pp. 62-64))

Nashua apparently has learned well from Mr. Sansoucy, and has reversed itselfwith

respect to the propriety ofconsidering not-for-profit buyers in the calculation ofPWW’s asset

value. Nashua will now settle for half a loaf—latching on to Commissioner Below~s dissent, with

its 50-SO weighting of for-profit and not-for-profit buyers. (Taking Order Dissent, pp. 103-110).

The problem with Nashua’s fawning praise ofthe dissent’s analysis, and with the dissent itself, is

its obsession with the likelihood ofspecific purchase deals, instead of the simple requirement

that certain types ofdeals are hypothetically possible. See, Taking Order, p. 91, ii. 14. Contrary

to Nashua’s argument, the Commission’s job is not to confine itself to the one municipal

purchaser — Nashua — that is attempting to take PWW assets by eminent domain, but rather to

consider all potential purchasers that could buy the assets ifoffered for sale on a consensual

basis. That is precisely what the majority did.

The Commission found Pennichuck’s valuation expert, Mr. Reilly, to present a

“persuasive” analysis using a hypothetical buyer’s cost of capital and cash flows, not that of a

particular likely buyer. (Taking Order, pp. 89-90). And not all of those buyers need be not-for

‘Not surprisingly, Mr. Sansoucy took the opposite approach in prior valuations ofPWW (“the income analysis
presented fiom the view of the hypothetical municipal utility presents a sound indicator of value”, B~c. 3212, p.
9)(see also, Ex. 3200, pp. 4-7).

2
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profit buyers, with their attendant synergies. As Mr. Reilly stated in his report, a single not-for-

profit potential buyer among for-profit buyers “impacts the fair market value of the system”.

(Ex. 3007, pp. 14-19). See, Tr. Day 8, pp. 75-76, 186. As Mr. Reilly said: “we don’t need a

hundred munIcipal buyers, we don’t even need ten, but we need one or two” to have it influence

the hypothetical bidding. Tr. Day 8, pp. 186. The mechanics of this hypothetical mixed not-for-

profit and for-profit bidding environment are simple:

each buyer looks around and says if I want to win, I’ve got to outbid
everyone at this table. And ifone or two or three people at the table are
municipal buyers, then J’ve got to bid at least what they’re going to bid.
Now the ultimate winner may well be an investor owned utility. All I’m
saying is that investor owned utility is going to have to pay what he thinks
the municipal buyer is going to pay, otherwise he’ll never be the winner in
the bidding process.

Tr. Day 8, pp. 188-89.

The problem with Nashua’s motion, and with the dissent, is its transformation of the

appraisal concept of lypical buyers into a subjective review of the motivation of specific not-for-

profit entities. For Nashua to identify and then psychoanalyze a subset ofspecific potential

buyers within the pool of typical buyers inserts a level ofdetail and subjective analysis simply

not relevant to an appraiser’s determination of typical hypothetical buyers. This added

subjectivity is improper because it is impossible to know who actually would participate in a

consensual bidding process for the assets if they were actually offered up for sale. All that can

be known is who may participate. As the Commission quoted from Mr. Reilly’s testimony:

What any particular public entity has or has not indicated about its interest in the PWW
system is not relevant to a fair market valuation... Appraisal literature and appraisal
courses never insert the subjectivity ofasking what any particular person’s interest is in
property subject to a fair market valuation.

Taking Order, p. 90, quoting Ex. 3007, p.22 [sic, should be 14].

Mr. Reilly’s fill testimony on this point is as follows:

203



What any particular public entity has or has not indicated about its interest in the PWW
System is not relevant to a fair market valuation. If 1 inserted what a particular town was
saying about its current interest in the PWW System, it would be the same as inserting
what my brother-in-law’s motivations and thoughts were about the woodsy cottage in my
example above—it has no place in the analysis. Appraisal literature and appraisal
courses never insert the subjectivity of asking what any particular person~s interest is in
property subject to a fair market valuation. If an appraiser had to identify every specific
purchaser of a particular piece ofproperty before concluding a fair market valuation, he
would never finish his assignment. Moreover, as to the current population ofnot-for
profit public entities, things change ai~d what a particular municipal buyer may or may
not do is driven by the current political environment. That environment could chance
tomorrow. Finally, an appraiser must include in the population ofhypothetical buyers
entities that may be formed in the future (yet-to-be-formed public entities) that would
have the authority to acquire the PWW System. It would Rot be feasible to ask these yet
to-be-formed entities what their subjective current interest is in the PWW System—
because they do not exist. In áhort, the subjective interest ofany particular buyer is never
a question in a fair market evaluation.

Ex. 3007, pp. 14-15.

The appraisal literature that Mr. Reilly referred to includes, of course, The Appraisal

Institute, The Appraisal ofReal Estate, (12th ed. 2001), which the Commission cited extensively.

The Commission rightly found PWWs assets to be special purpose property (Taking Order, p.

84), limiting the market ofbuyers and requiring an appraiser to use considerable “personal

judgment”. 7lie Appraisal ofReal Estate, pp. 25-26. Still, an appraiser must consider whatever

market exists, and must be “objective, impersonal and detached” from any one buyer. Id., p. 476.

Considering the needs of a “particular investor” means the appraisal is no longer of “market

value” but instead of %nveslinent value”, using “subjective, personal parameters”. Id2. Mr.

Reilly thus was careful to identify the (albeit small) class ofnot-for-profits as typical buyers,

without getting sucked into a subjective analysis of the specific situation ofNashua or another

specific municipality.

2The dissent (Taking Order, p. 105) misapplies the concept of investment value, assuming that the class of not-for-
profit buyers that Mr. Reilly identified in his determination of market value is the same as a “particular investor~ for
whom an appraiser would determine investment value.

4
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The Commission is right to find Mr. Reilly’s report and testimony, backed up by

appraisal literature, to be persuasive. He is a pre-eminent valuation scholar, with six professional

designations and certifications, and authorship of six authoritative books in the field. (J3x. 3007,

pp. 2-5; Ex 3007A, pp. 96-98). Nashua’s only “experts” lacked any meaningfiul credentials and

totally ignored nrnnicipal buyers. Ex. 1007, pp. 62-64.

Nashua in its motion points to scattered evidence for the obvious proposition that there is

not a large market for water companies the size ofPWW. Motion, ¶ ¶ 4-7. That is inconsistent

with Nashua’s earlier valuation claim, which relied heavily upon the presence of28 alleged

comparable sales, and argued for a fifty percent weighting for that approach. (Taking Order, p.

66). Of course the Commission did not give any weight to the sales approach, finding a “paucity

ofcomparable sales” (Taking Order, p. 84). But the Jack of sales that are comparable is not

indicative of the size of the market and, more important, simply is irrelevant to the income

approach and its reliance upon hypothetical buyers.

Nashua also misunderstands Mr. Reilly’s testimony. There need not be two specific

municipal buyers hypothetically competing to acquire PWW assets. See, Motion, ¶ ¶ 13, 22-32.

There could be one municipal buyer and one for-profit buyer, and the for-profit buyer may well

offer as much as the capitalized cash flow of the municipal buyer.3 (Tr. DayS, pp. 188-89).

Thus Nashua’s discussion as to what two or three not-for-profit buyers would or would not do is

subjective and hence irrelevant to an appraiser’s work.

3Not-for-proiit buyers and for-profit buyers may analyze matters differently, but the for-profit buyer must address
the synergies that not-for-profits enjoy in cost of capita] and expenses, which carries over into the 2% inflation
factor that Mr. Reilly applied and which is, in part, the subject ofPennichuck’s Motion for Rehearing, Sec. P. If the
successful buyer is a not-for-profit, its ratemaking need not be based upon rate base, and its revenue would likely
rise by no less than inflation over time. If the successiiil buyer is a regulated for-profit utility, long tenn income still
will go up at least 2% annually, assuming typical rises in recoverable expenses, and ongoing capital expenditures
somewhat exceeding depreciation.

c
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While more than one hypothetical not-for-profit buyer is not required, Nashua’s motion

by itself admits that other hypothetical not-for-profit buyers exist. Nashua admits that Antherst,

Merrimack, Bedford, Milford and other communities could acquire PWW assets pursuant to

RSA 38. Motion, ¶ 26. The choices those towns made in the current case — such as the choices

ofMerrimack and Milford not to pursue an acquisition -- are plainly irrelevant to an analysis of

fair market value. Of course, Nashua conveniently ignored the evidence that one town, Bedford,

actually voted to condemn PWW assets, and would be interested in a consensual purchase as

well, either through the Regional Water District or directly. Scanlon Test., Ti. Day 10, pp. 142-

150.

Nashua’s motion seems to admit, as it must, that the Merrimack Valley Regional Water

District, or some other water district, could acquire PWW assets pursuant to RSA 38:2-a.

Motion, ¶ ¶ 21,31. The State ofNew Hampshire and Manchester Water Works, with a franchise

in Bedford, could do so as well. See, Tr. Day 10, pp. 145-47. Nashua’s own motion (~jJ ¶ 43-49),

includes mention ofNashua’s desire to acquire PEU and PAC assets. Pittsfield has also

expressed an interest in buying PAC assets.

As Mr. Reilly testified and the Commission found, there is more than one legally

permissible potential not-for-profit buyer for PWW assets. (Taking Order, p. 90). It does not

matter that some ofthe potential municipal buyers identified might face practical or political

challenges in pursuing an authorized purchase (just as Nashua has encountered in its efforts to

purchase PWW), because that would introduce a level ofsubjectivity into the appraiser’s work.

Ex. 3007, p. 14. Whether designing a proposal that is determined to meet the public interest or

public use requirements ofRSA 38 and 31:3 (Motion, ¶ 18) or the need to form a water district

under RSA 52-A and 38:2-a (Motion, ¶ 20), such logistical considerations are irrelevant, if they

6
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exist at all. Nasinia claims that its size gives it veto power over any other entity wishing to

acquire PWW ass~ts (Motion, ¶ 29, 30). While such threatening statements confirm the fears of

surrounding towns about Nashua’s intentions, the City’s characterization ofhow negotiations

take place in the real world are not true, in addition to being impermissibly subjective. Nashua

assumes that a hypothetical negotiation occurs only after non-profit buyers have taken the Ibrmal

votes needed to close on a consensual transaction with Pennichuck. The more lilcely scenarIo is

an informal negotiation, including for-profit buyers, at which an agreed upon price is arrived at

well before the negotiated price is presented for formal votes.

Nashua then makes the argument that there is no market for municipal buyers ofprivately

owned water companies in New Hampshire because municipalities and other not-for-profits

allegedly can only conduct asset purchase transactions, which water companies avoid for tax

reasons. Motion, ¶ ¶ 33-37. That is not true: municipalities and other not-for-profits can

purchase stock.4 In fact, the Commission approved a private water company stock sale in Tilton

NorthfieldAqueduct Company, 90 NHPUC 599 (2005). And Nashua itself obtained c1ari1~’ing

legislation to confirm that it can both buy and hold Pennichuck shares. Laws 2007, Cli. 347:5.

Contrary to Nashua’s specific statements (Motion ¶ 4-7) about the lack of a municipal

buyers’inarket, Pennichuek offered additional evidence involving competing not-for-profit

buyers. The Commission at the bearing specifically requested Pennichuck to locate other

completed transactions in which more than one potential municipal buyer expressed interest.

A recent consensual Connecticut water district purchase of the stock ofa water company illustrates this Thct and
finijier supports the valuation found in this case. Ifthe Commission were to order a rehearing, Pennichuck would
intreduce evidence showing that South Central Connecticut Regional Water Authority, even though it was the only
bidder for the entire business enterprise ofBIW Limited, purahased all of the shares ofBIW for $23.75 per share, or
3.55 times book value. See, SEC 8-K filing dated January 14, 2008, found at
http//www.sec.gov/Arcbives/edgar/data/1169237/0001072613080001011000107261 3-O8-000l0l-index.htm. If this
same multiple were applied to Pennichuck’s stock, it would value Penidchuck at appreximately $40 per share as of
3une 30, 2008.

‘.7
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Pennichuek complied, and supplied a list of four such transactions, Ex. 3258. After a post-

hearing conference with the Commission chairman, at which Nashua objected to the admission

of that exhibit, the Commission by letter order dated October 17, 2007, refused to admit it. A

copy ofEx. 3258 is attached to this objection, and the discussion on the record at that hearing

provides additional facts about those four transactions (Tr, 10/12/07, pp. 22-28). In light of

Nashua’s false characterization ofMr. Reilly’s testimony on this issue, if the Commission were

to grant a rehearing, Pennichuck would again seek admission of Ex. 3258 into evidence,

including any necessary supporting material to demonstrate that these transactions respond

directly to the questions asked by Commissioner Below during the hearing on the merits.

Nashua also claims that the 39% federal income tax consequence from an asset

transaction means that Penniobuck would never agree to an asset sale. Motion, ¶ 34. First of all,

whether a purely voluntary transaction takes the form of a stock or asset sale does not define or

limit that hypothetical market Beyond that, of course Pennichuck has steadfastly objected to a

forced taking of its assets because, among other things, of the substantial corporate level tax

burden it would place on its shareholders. The Commission should have considered this and

other shareholder interests in its public interest analysis. See, Pennichuck’s Motion for

Rehearing, section F. In its motion (~f 34), Nashua finally seems to concede this harm to

Pennichuck’s shareholders. If anything, a for-profit company’s resistance to sell because of

income tax consequences would drive the necessary purchase price higher in a true consensual

transaction. Yet Nashua just as quickly forgets that Peuniehuck shareholders exist, complaining

that the Taking Order “would force the citizens ofNashua... to bear ... $50 million in additional

debt... that has made ‘the only real winners in this game ... the lawyers and expert witnesses...’

(citation omitted).” Motion, ¶ 14. Nashua is not being forced to do anything. Instead, it seeks to
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use raw governmental power to force Pennichuck and its shareholders to band over private

property. This is the nub ofPennichuckts public interest case.

Finally, like the dissent, Nashua incorrectly seizes upon the 2002 work of SG Barr Devlin

for Penniobuck. But since SG Barr Devlin’s assignment was the sale of the entirety ofthe

publicly traded holding company, not just the regulated utility assets, it is not smprising that

municipalities were not considered among the likely purchasers. Mr. Reilly distinguished SO

BaIT Devlin’s work, and the Commission rightly was not concerned with it in its Taking Order.

(Ex. 301 7A, pp. 17-1 8)(Tr. Day 8, pp. 227-232).

B. TRE COMMJSSION CANNOT NOW REVISIT ITS 2005 REMOVAL OF PAC
AND PEU ASSETS FROM TUJS CASE

Nashua asks the Commission to revisit its Order No. 24,425, dated January 21, 2005,

which, among other matters, ruled that Nashua’s petition could not include PEU or PAC assets.

PWW timely sought rehearing from another portion of that order, dealing with the municipal

vote and PWW satellite system assets. Nashua objected to PWW’s motion, but never moved for

rehearing on the ruling removing PEU and PAC assets from the case. That is, until now.

Nashua’s attempt to seek a rehearing on Order No. 24,425 fails because it was not filed

within thirty days ofthe order, as required by RSA 541:3. That requirement is particuiarly

applicable in this case, since the case has proceeded over the past three and one half years,

through extensive discovery, valuation testimony and a merits hearing, without the inclusion of

the PEU and PAC assets. Mr. Reilly did not value those assets. The Taking Order did not make

any public interest analysis or valuation with respect to those assets. In fact, the parties

presented no evidence whatsoever regarding the taking of those assets, other than the harm to the

customers ofPEU and PAC if the assets ofPWW are taken. For the Commission to grant a

rehearing on this point would lead to revisiting public interest and valuation issues for all of the

0
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Pennichudc entities, requiring additional discovery, expert testimony and a new merits hearing.

It is simply too late.

Moreover, the Commission properly stated the law in Order No. 24,425 that eminent

domain statutes must be read strictly, that RSA 38 does not afford an interpretation to permit

Nashua to take assets of entities with no connection to the City. Order No. 24,425, pp. 9-16.

See, Maine-New Hampshire Interstate BridgeAuthority v. Ham, 91 NiL 179, 181 (1940); RSA

38:6 (“utility [must be) engaged.. .in. . .disfributing.. .water for sale in the municipality”).

Nashua’ s new-found problem with Order No. 24,425 is the fact that the Taking Order

requires Nashua, as a condition of taking PWW assets, to establish a $40 million mitigation find

to offset rate increases that PEU and PAC customers wifi suffer as a result of the taking ofPWW

assets. Taking Order, pp. 94-96. That requirement reflects the harm to the interests ofthose

customers, as documented by Mr. (3uastella’s testimony. Nashua now complains that it did not

have the chance to counter that evidence, first quantified in Mr. Guastell&s May 22, 2006

testimony. Motion, ¶ 50. Yet, in addition to cross-examination ofMr. Guastella at a deposition

and at trial, Nashua had more than enough opportunity to conduct discovery on and address this

argument. It chose not to. Nashua even agreed to forego a round ofcapstone testimony as late

as September, 2006. Commission Letter Order, September 14, 2006. Nashua has not articulated

a reason for a new hearing on the harm suffered by PEU and PAC, other than an attempt to retry

the issue.

C. NASHUA WAIVED ANY CLAIM THAT THE REBUTTAIILE PHESUMPTION
DOES NOT APPLY TO ASSETS OUTSIDE OF NASHUA

The Commission ruled in Order No. 24,567 (December 22,2005) that the rebuttable

presumption contained In RSA 38:2 only applies to PWW assets located within Nashua. It

reaffirmed that ruling in the Taking Order, p. 25. Nashua never filed a timely motion for

in
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rehearing of Order No. 24,567, as required by RSA 541:3, and so has waived raising this issue at

this point.

The Commission properly interpreted the rebuttable presumption provision ofRSA 38:2

not to apply to assets ofPWW located in communities outside ofNashua, many of which

opposed the taking. To do otherwise wouid extend beyond the town line the effect ofNashu&s

already deficient municipal vote. See, Penniehuck Motion for Rehearing, see. D. Nashua voters

cannot presume to speak for Merrimack residents, and vice versa, The Commission made the

only logical interpretation possible ofthe statute.

1). M~GATION FUND CLARIflCATION

In seeking clarification of the Commission’s order, Nashua seeks to gut the $40 million

mitigation fund that is required to be established as a condition ofNashua’s approval in order to

ofi~et the harm to customers ofPEU and PAC. Nashu&s attempt to eviscerate the mitigation

fund before it is even established proves Pennichuek’s concern that, after PWW’s assets are

taken, Nashua will invoke every avenue to reduce or remove the many conditions that underpin

the Commission’s finding ofpublic interest for this taking. See, Pennichuck Motion for

Rehearing, sec. 3.

For instance, Nashua seems to hope that it can get a refund of the fluid, or that it need

continue only so long as the Commission will order it. (Motion, ¶ 64). Nashua seems to hope

that it can avoid actually fronting any money for the fund (Motion, ¶ 68), making it an annual

operating expense, and thereby placing PEU and PAC at the mercy ofNashua for payment each

and every year. Nashua also wants to retain financial control over the fund (Motion ¶ 66), which

would harm the customers ofPEU and PAC and would defeat the purpose of its establishment in

the first place.

11
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The real reason for Nashua’s request for clarification concerning the mitigation fund is its

desire not to have to pay for it. It admits that: “the combined cost to Nashua approaches the

price at which the revenue requirement for a municipally owned water utility would be approach

[sic] those of a for-profit, investor owned utility. Thus, a permanent mitigation fund would

reduce the financial benefits ofNashua’s ownership.” Motion, ¶ 65, That proves the point of

Pennichuck’s Motion for Rehearing, sec. L, that there is no public interest benefit coming from

Nashua’s ownership ofPWW assets, because, among other things, there are no savings to PWW

customers under municipal ownership.

E. CONCLUSION

For the reasons set forth herein, Pennichuck requests that the Commission deny Nashua’s

Motion for Rehearing and Clarification.

Date: August 29, 2008

Respectfully submitted,

Pennichuck Water Works, Inc.
Pennichuck East Utility, Inc.
Pittsfield Aqueduct Company, Inc.
Pennichuck Water Service Coiporation
Pennichuck Corporation

By Their Attorneys,

McLANE, GRAF, RAULERSON & MIDDLETON,
TION

1’)

By:

Camerino
B. Knowlton

11 South Main Street, Suite 500
Concord, NH 03301
Telephone (603) 226-0400
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CERTJFIC*TEOF SERVICE

I hereby certify that on this 29th day ofAugust, 2008, a copy of the foregoing
Objection to Motion for Rehearing and Clarification has been forwarded by electronic mail to the
parties listed on the Commission’s service list in this

1.,

Tiiom~an
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(b) A percentage of each amount collected under this section shall be
retained in the debt recovery fund for the purpose of funding the costs of all debt
collection. The percentage shall be set annually by the attorney general in consulta
tion with the commissioner of the department of administrative services at 150
percent of the total costs and expenses of the debt collection during the prior fiscal
year divided by the total debt collected. Any amount remaining in the fund at the
end of a fIscal year in excess of 200 percent of the costs and expenses of debt
collection during the fiscal year shall be paid in a proportional amount to the
accounts for which they were collected.

(c) The treasurer shall deposit in the debt recovery fund all amounts
collected by the department of justice under this section. The attorney general is
authorized to accept, budget, and expend moneys in the debt recovery fund received
from any party without the approval of the governor and council for the purposes of:

(1) After deducting the amounts authorized in subparagraph IV(b), trans
ferring on a quarterly basis a proportional amount recovered to the accounts for
which they were collected; and

(2) Recruitment, training, administration, overhead, and supervision of
such assistant attorneys general and support staff as necessary for the purposes of
this section.

(d) All moneys in the debt recovery fund shall be continually appropriated to
the department of justice and shall not lapse.

(a) The state treasurer, upon approval of the attorney general, shall pay the
expenses of recruitment., training, administration, and supervision of assistant
attorneys general and support staff as necessary for the purposes of this section,
and transfer a proportional amount of unretained funds recovered to the accounts
for which they were collected.

V. For purposes of this section, the term “debt” shall include fines and other
debts or amounts owed to the state.

VI. Notwithstanding any other provision of this section, and subject to the
supervision of the attorney general as to matters of law, state agencies and
departments may seek collection of debts in small claims court without referring the
debt to the attorney general. The authorization granted to seek collection of debts in
small claims court under this paragraph shall not he construed to constitute a
waiver of the sovereign immunity of the state, or any other defense, right, immunity,
or other protection under law, including any statutory provision.

346:2 Attorney General; Duties. Amend RSA 7:6 to read as follows:

7:6 Powers and Duties as State’s Attorney. The attorney general shall act as
attorney for the state in all criminal and civil cases in the supreme court in which
the state is interested, and in the prosecution of persona accused of crimes

~ punishable with death or imprisonment for life. The attorney general shall have and
~ exercise general supervision of the criminal cases pending before the supreme and

superior courts of the state, and with the aid of the county attorneys, the attorney
general shall enforce the criminal laws of the state. The attorney general shall have
the power to collect uncollected debts awed to the state as set forth in RSA 7:15—a.

2007) Cn~u’rrn 347

346:3 New Subparagraph; Debt Recovery Fund. Amend lISA 6:12, 1(b) by
inserting after subparagraph (252) the following new subparagraph:

(253) Moneys deposited in the debt recovery fund by the treasurer under
lISA 7:15—a., IV.

346:4 New Section; Position Established. Amend lISA 7 by inserting after
section 15—a the following new section:

7:15—b Debt Collection Attorney. The department of justice shall have the
authority to hire a full-time support attorney and such staff as may he necessary,
who shall be responsible solely for all duties associated With the collection of debt
owed to the state. The position shall be funded through the debt recovery fund
established in lISA 7:15-a, IV.

346:5 Appropriation. The amount of $100,000 for the fiscal year ending June 30,
2008 is hereby appropriated to the debt recovery fund established by lISA 7:15—a,
W for the purpose of start—up costs, provided that 25 percent of the recoveries
collected each quarter shall be paid into the general fund until $100,000 has been
paid into the fund. The appropriation in this section shall be in. addition to any other
sums appropriated to the department for such put-pose. The governor is authorized
to draw a warrant for said sum out of any money in the treasury not otherwise
appropriated.

346:6 Effective Date. This act shall take effect July 1, 2007.
(Approved: July 16, 2007)
(Effective Date: July 1, 2007)

CHAPTER 347 (SB 206)

AN ACT RELATIVE TO ThE INVESThIENT AUTHORiTY OF LOCAL GOVERNMENT ENTITIES AND
AUTHORIZING TIlE CITY OF NASHUA TO PURCHASE PENNICHUCK CORPORATION STOCK.

& it Enacted by the Senate and House of R sentativss in GeneraL Court
convene&
347:1 County Treasurers. Amend lISA 29:8 to read as follows:
29:3 Excess Funds, Whenever the county treasurer has in custody an excess of

funds which are not immediately needed for the purpose of expenditure the county
treasurer may, with the approval of the county commissioners and county executive
committee and upon such terms as shall be approved by the county commissioners.
invest the same in participation units in the public deposit investment pool estab—
lished pursuant to RSA 383:22 or in obligations fully guaranteed as to principal and
interest by the United States government. The obligations may be held directly or
in the form of securities of or other interests in any open-end or closed-end
management-type investment company or investment trust registered under 15
U.S.C. section 80a—l at seq., if the portfolio of the investment company or invest
ment trust is limited to such obligations and repurchase agreements fully collateral
ized by such obligations. Any person who directly or indirectly receives any such
funds or moneys for deposit or for investment in securities of any kind shall, prior to
acceptance of such funds, make available at the time of such deposit or investment,
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an option to have such funds secured by collateral having a value at least equal to
the amount of such funds. Such collateral shall be segregated for the exclusive
benefit of the county. Only securities defined by the bank commissioner in rules
adopted pursuant to lISA 386:5? shall be eligible to be pledged as collateral. At least
yearly1 the county treasurer, with the approval of the county commissioners, shall
review and adopt an investment policy for the investment of public funds in
conformance with the provisions of applicable statutes.

347:2 Investment by Single Trustee, Amend RSA 31~26 to read as follows:
31:26 Investments by Single Trustee. In towns which have chosen a single

trustee of trust funds such funds shall be invested only by deposit in any federally
or state-ahar~ered bank or association authorized to engage in a banking business in
this state, or in state, county, town, city, school district, water and sewer district
bonds and the notes of towns or cities in this state and when so itweated the trustee
shall not be liable for the loss thereof; and in any common trust fund established by
the New Hampshire Charitable Foundation in accordance with lISA 292:23; or in
obligations fully guaranteed as to principal and interest by the United States
government. The obligations may be held directly or in the form of securities of or
other interests in any open-end or closed-end management.type investment compa
fly or investment trust registered under 15 U.S.C. section 80a—1 ct seq., if the
portfolio of the investment company or investment trust is limited to such obli
gations and repurchase agreements fully collateralised by such obligations. Deposits
in a federally or state-chartered bank or association shall be made in the name of
the town which holds the same as a trust, and it shall appear upon the books thereof
as a trust fund. Any person who directly or indirectly receives any such trust funds
for deposit or for investment in securities of any kind shall, prior to acceptance of
such funds, make available at the time of such deposit or investment an option to
have such funds secured by collateral having value at least equal to the amount of
such funds. Such collateral shall be segregated for the exclusive benefit of the town
depositing or investing such funds. Only securities defined by the bank commission
er as provided by rules adopted pursuant to lISA 386:57 shall be eligible to be
pledged as collateral. The trustee may retain investments as received from donors
until the maturity thereof.

347:3 Refunding Bonds. Amend lISA 33:3-d, II to read as follows:
IL Refunding bonds shall be payable in installments, the first of which shall

be not later than the earliest stated principal maturity date of the bonds being
refunded and the last of which shall be not later than the last date on. which the
bonds being refunded could have been made payable under that law applicable to
the bonds being refunded. The installment payments of refunding bonds shall be
arranged in accordance with lISA 33:2 except that any installment that is payable
earlier than the date on which the first installment is required to be made payable
may be in any amount. The proceeds of refunding bonds, exclusive of any premium

wand accrued interest and any proceeds used to pay issuing or marketing costs, shall,
.~upon their receipt) be paid immediately to the paying agent for the bonds which are
0ko be called and prepaid; and such paying agent shall hold such proceeds in taijat

until the bonds are redeemed. While such proceeds are held in trust, they may be
invested for the benefit of the municipality or county as may be provided in any
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other applicable law of the state of New Hampshire relating to the investment or
deposit of municipal or county funds; and the income derived from investment may
be expended to pay the principal of and redemption premium, if any, on the
refunded bonds and interest thereon until they are redeemed. Refunding bonds
issued in accordance with this section shall be subject to the same statutory limit of
indebtedness, if any, as the bonds refunded; provided, however, that upon the
issuance of the refunding bonds, the bonds refunded shall no longer be counted in
determining any limit of indebtedness of the municipality or county.

347:4 Treasurer’s Duties. Amend lISA 197:23—a to read as follows:
197:23—a Treasurer’s Duties. The treasurer shall have custody of all moneys

belonging to the district and shall pay out the same only upon orders of the school
board or upon orders of the 2 or more members of the school board empowered by
the school board as a whole to authorize payments. The treasurer shall deposit the
moneys in participation units in the public deposit investment pool established
pursuant to lISA 823:22, or in solvent banks in the state, except that funds may be
deposited in banks outside the state if such banks pledge and deliver to a third
party custodial bank or the regional federal reserve bank collateral security for such
deposits ‘United States government’ obligations, United States government agency
obligations, or obligations of the state of New Hampshire in value at least equal to
the amount of the deposit in each case. The amount of collected funds on deposit in
any one bank shall not at any time exceed the sum of its paid-up capital and surplus.
The treasurer shall’keep in suitable books provided for the purpose a fair and
correct account of all sums received into and paid from the district treasury, and of
all notes given by the ‘district, with the particulars thereof. At the close of each fiscal
year, the treasurer shall make a report to the district, giving a particular account of
all of the treasurer’s financial transactions during the year. The treasurer shall
furnish to the school board statements from the books, and submit the books and
vouchers to them and to the auditors for examination, whenever so requested.
Whenever the treasurer has in custody an excess of funds which are not immediate
ly needed for the purpose of expenditure, the treasurer shall, with the approval of
the school board, invest the same in participation units in the public deposit
investment pool established pursuant to lISA 383:22, in savings bank deposits of
banks incorporated under the laws of the state of New Hampshire, or in certificates
of deposits and repurchase agreements of banks incorporated under the laws of the
state of New Hampshire or in banks recognized by the state treasurer, and
obligations fully guaranteed as to principal and interest by the United States
government. The obligations may be held directly or in the form of securities of or
other interests in any open-end or closed-end management-type investment compa
ny or investment trust registered under 15 U.S.C. section 80a—1 et seq., if the
portfolio of the investment company or investment trust is limited to such obli
gations and repurchase agreements fully collateralized by such obligations. Any
person who directly or indirectly receives any such funds for deposit or for
investment in securities of any kind shall, prior to acceptance of such funds, make
available at the time of such deposit or investment an option to have such funds
secured by collateral having a value at least equal to the amount of such funds. Such
collateral shall be segregated’for the exclusive benefit of the district. Only securities
defined by the bank commissioner as provided by rules adopted pursuant to lISA
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386:57 shall be eligible to be pledged as collateral. At least yearly, the school board
shall review and adopt an investment policy for the investment of public funds in
conformance with the provisions of applicable statutes.

347:5 Purchase of Pennichuck Corporation Stock by the City of Nashua.
I. Notwithstanding the provisions of any law to the contrary, the city of

Nashua is authorized to purchase the stock of Pennichnck Corporation or one or
more of its subsidIaries upon agreement with such corporation. The public utilities
commission shall make a public interest determination prior to any such purchase.
For the purpose of obtaining control of the plant and property of Pennichuck
Corporation or its subsidiaries, the city may acquire and hold such stock, or
establish one or more business corporations under RSA 293—A. Except as otherwise
provided in this section, the provisions of RSA 38 shall apply to the acquisition of
stock by the city.

IL The acquisition of such stock shall be deemed to be within the policy and
purposes of RSA 38 if, prior to the acquisition of stock as provided in this section,
the board of aldermen of the city find that:

(a) The acquisition of stock, rather than the direct acquisition of plant and
property, will provide a more orderly method for the city to establish, own, and
operate a municipal water utility consistent with the purposes of lISA 38.

(b) The acquisition of stock, rather than the direct acquisition of plant and
property, will be financially beneficial to the city and its customers and will,
therefore, be in the best interests of the city and provide a public benefit

III. The acquisition by the city of the stock of Pennichuck Corporation or its
subsidiaries as provided by this act is a purpose for which the city may issue bonds
and notes pursuant to lISA 33—B.

347:6 Effective Date.
I. Sections 1—4 of this act shall take effect 60 days after its passage.
H. The remainder of this act shall take effect upon its passage.

(Approved: July 16, 2007)
(Effective Date: I. Sections 1—4 of this act shall take effect September 14, 2007.

IL The remainder of this act shall take effect July 16, 2007.)

CHAPTER 348 (SB 217)
AN ACT ESTABr.,Is~rj~~ THE NEW HAMpSHIJ~E HOUSING AND CONSERVArION FLANNING

pROGRAM
Be it Enacted by thc &~nate aiuL House of Ropresentatj~s in Genenil Court

conVC1Z43&

348:1 New Subdivision; Office of Energy and Planning; Housing and Conser
vation Planning Program. Amend lISA 4—C by inserting after section 23 the
following new subdivision;

2007] Cm~~rsn 348

Housing and Conservation Planning Program

4—C:24 Definitions. In this subdivision:
I. “Eligible applicant” means a single municipality or 2 or more municipalities

applying together.
II. “Growth and development strategy” means a plan by a single municipality

or 2 or more municipalitias to guide community growth in a way that creates a
balanced housing supply, including higher density and workforce housing opportuni
ties, while preserving valuable natural resources and the community’s quality of life
through efficient and compact development.

III. ‘Program” means the housing and conservation planning program.
IV~ “Stage” means one of the 4 specific stages of developing and implementing

a growth and development strategy to be funded through the housing and conserva
tion planning program.

4—C:25 Honsing and Conservation Planning Program Eetablishej There is
hereby established the housing and conservation planning program, which shall be
administered by the o~ce of energy and planning, The program shall provide
technical assistance matching grants to municipalities to plan for growth and
development in a manner that permits a balanced housing stock, including higher
density and workforee housing opportunities, and promotes, whenever possible the
reuse of existing buildings, including historic properties, while protecting communi
tiesT natural resources through more efficient and compact development. Partic
ipation in the program is voluntary.

4—C:26 Program Administration; Eligible Applicants; Use of Program Fundg.
I. Eligible applicants shall include:

(a) Municipalities; or
(b) A group of municipalities applying together to plan on a regional basis.

IL Awards of progrthn funds may be used to purchase technical assistance
from third-party technical assistance providers, including but not limited to regional
planning commissions, to achieve the purposes of the program.

4—C:27 Program Administratjop3 Eligible Technical Assistance.
I. The program shall award matching grants to fund technical assistance

activities in the development and implementation of a growth and development
strategy. The 4 specific stages of activities are as follows:

(a) Stage 1: Natural and Historic Resource and Housing Data Gathering and
Analysis. This stage includes:

(1) Understanding and mapping housing, income, and demographic data,
including housing market costs, housing units needed to meet future expected
growth in a municipality and the region, and the affordability of a municipalJt~,’s
housing for all income ranges.

(2) Mapping land use values, including conservation, soils, wetlands, work~
ing forests, farmlands, and other natural resources.

(3) Developing a build-out analysis of growth and development impacts on
housing availability and natural resources.

(4) Mapping historic strucbure~ and buildings within communities.

567

r%3



0

hAppra~a nuiLeilL~
Estate

Appraisal
11111 Lus 875 North Michigm Avenue Chicago, Illinois

ww~appraisalinstitucc.org

218



VJppralRe~Tl&.~aa~

properties. Examples of such properties include houses ofworship, museums,
schools, public buildings, and clubhouses.

Limited-market properties may be appraised based on their current use
or the most likely alternative use. Due to the relatively small markets and
lengthy market exposure needed to sell such properties, there may be little
evidence to support an opinion ofmarket value~’based on their current use.
The distinction between market properties and limited-market properties is
subject to the availability ofrelevant market data. If a market caists for a
limited-market property; the appraiser must search diligently for whatever
evidence ofmarket value is available.

If a property’s current use is so specialized that there is no demonstrable
market for it but the use is viable and likely to continue, the appraiser may
render an opinion of use value if the assignment reasonably permits a type of
value other than market value. Such an estimate should not be confused with
an opinion ofmarket value. If no market can be demonstrated or if data is not
available, the appraiser cannot develop an opinion of market value and should
state so in the appraisal report. It is sometimes necessary to render an opinion
ofmarket value in these situations for legal purposes, however. In these cases,
the appraiser must comply with the legal requirement, relying on personal
judgment and whatever direct market evidence is available. Note that the type
ofvalue developed is not dictated by the property type, the size or viability of
the market, or the ease with which that value can be developed; rather, the
intended use of the appraisal determines the type ofvalue to be developed. If
the client needs a market value opinion, the appraiser must develop an
opinion of market value, not use value.

InvestmentVaJue
While use value focuses on the specific use of a property; investment value
represents the value of a specific property to a particular investor. As used in
appraisal assignments, investment value is the value of a property to a
particular investor based on that person’s (or entity’s) investment require
ments. In contrast to market value, investment value is value to an individual,
not necessarily value in the marketplace.

Investment value reflects the subjective relationship between a particular
investor and a given investment. It differs in concept from market value,

although investment value and market

value indications sometimes may be

- ~nvcsnnerit v~Iu~:The-s~eciflc va!ueof a similar, if the investor’s requirements are
- - property to ~t particubNtwestor or typical of the market, investment value

will be the same as market value.

~“““~ “ When measured in dollars, invest

an~ detached. - - - - ment value is the price an investor would

pay for an investment in light of its
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fr pcrcdved capacity to satis~’ tlmt
jndMdU~.1~s dcsir~s, needs, or investment
goals. To render sui opinion of investment
value, spcdflc investment criteria must be
known. Criteria to eva1tia~te a real estare
investme~lt are riot necessarily set down by
the indMdual ixvestor~ they may be established by an expert on real estate
and iri~stment value, i.e., an appraiser.

Going-ConcernValue
A going concern is an established and operating business with an indefinite
future life. ~br certain types ofproperties (e.g., hotels and motels, restaurants,
bowling alleys, manufacturing entcrpr4ses, athl~tlc clubs, landfills), the
physical real estate assets are integral parts ofan ongoing business. The
marker value ofa such a property (including all the tangible and intangible
assets ofthe going concern, as if saM in aggregate) is commonly called its
going-nlncem ~‘a1#r. (Ste Figure 2.1,) Appraisers may be called upon to
develop an opinion of the investment value, use valuc, or some other type of
value of a going concern, but most appmisals of going-concern value relate to
market value.

Traditionally, going-concern wluehns been defined as the ‘value of a
proven property operation. The emerging definition of the term highlights
the assumption that the business enterprise is expected to continue operating
well into the fature (usually indefinitely); in contrast, liquidation valise
assumes that the enterprise will cease operations. Going-concern value
includes the incremental value associated with the business concern, which is
distinct from th~ value of the real property~ The value of the going concern
includes an intangible enhancement of the value oft-he operating business
enterprise, which is produced by the assemblage of the land, budings,lnboz
equipment, and the marketing operation. This assemblage creates an ceo
namicafly viable business that is expected to continue. The value of the going
concern refers to the total value ofthe property including both the real
property and the ntungi.ble personal property atuibuted to business enter
prise value (see Figure 22).

Tt maybe difficult to separate the market value of the land and the
building ~om the total value ofthe business, but such a division ofrealty and
it-on-realty components of-value is often required by flideral regulations.
When an appraiser cannot effectively separate the market va1u~ of the real
estate from its business enterprise value, it is appropriate to state that the
rcported opinion ofvaluc includes both market value and business enterprise
value and. that the appraiser has not been able to distinguish between them.
Only qualified practitioners sh~uId undertake thc~e kinds of assignments,
which must be perfirmed in compliance with appropriate USPAP standards,
(Business enterprise value is discussed in Chapter 27.)
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value are worked into the test of financial = •‘htghest andbost~use ofl~ncI’as,.
feasibility for redevelopment of the land. thou~h vi~cant Amims~ailfr~asonabks~~

The timing of a specified use is an ~

important consideration in highest and best hsgru. t pres~.ns iar)d Value ftcr piymeiits

use analysis In many instances, a property’s ~ru m~dts for 1-ibor ci~~ii, md ci uepmc
highest and best use may change in the .-ncUru~ coo rdmnntmpil
foreseeable future. For example, the highest I heat and best usedfp.ropertyasimproved: The use of a-propcrty,ns;
and best use ofafarm in the path ofurban ~value.
growth could be for interim use as a farm, L. L. Z.
with a uiature highest and best use as a
residential subdivision. (The concept of interim use, which is a special situation
in highest and best use analysis, is discussed in more detail later in this chapter.)
If the.land is ripe for development at the time of the appraisal, there is no
interim use. If the land has no subdivision potential, its highest and best use
would be for continued agricultural use. In such situations, the immediate
development of the land or conversion of the improved property to its future
highest and best use is usually not financially feasible.

The intensity of a use is another important consideration. The present use
of a site may not be it~ highest and best use. The land may be suitable for a
much highei~ ormore intense, use. For instance, the highest and best use of a
parcel of Lund as though vacant may be for a 10-story office building, while the
office building that currently occupies the site has only three floors.

Testing Criteria in Highest and Best Use Analysis
In addition to being reasonably probable, the highest and best use ofboth the
land as though vacant and the property as improved must meet four implicit
criteria. That is, the highest and best use must be

1. Physically possible
2. Legally permissible
3, Financially feasible
4. Maximally productive

These criteria are often considered sequentially.1 The tests ofphysical
possibility and legal permissibility must be applied before the remaining tests
of financial feasibility and maximum productivity A use may be financially
feasible, but this is irrelevant Jilt is legally prohibited or physically impos
sible.

1. Although the criteria are considered sequentially, it does not mattcrwhether legal
permissibility or physical possibility is addressed first, provided both are considered prior to
the test of financial fessibility Many appraisers view the analysis ofhighest and best use as
a process ofelimination, starting from the widest range ofpossible uses.The test of legal
permissibility is sometimes applied first because it eliminates some alternative uses and
does not require a costly engineering study. it should be noted that the four criteria are
interactive anti may be considered in concert.
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HIGHEST AND BEST USE

~ I ANALYSIS

~ forces create market value, so the analysis of market forces that have a
the determination ofhighest and best use is crucial to the valua

process. When the purpose of an appraisal is to develop an opinion of
rket value, highest and best use analysis identifies the most profitable,

~njietitive use to which the property can be put.
- The highest and best use of a specific parcel of land is not determined

-~Iough subjective analysis by the property owner, the developer, or the
-~ : ~p~iscr; rath~ highest and best use is shaped by the competitive forces

~~ market where the property is located. Therefore, the analysis and
~iterpretation ofhighest and best use is an economic study and a financial

~t~al~’sis focused on the subject property
• ~ all valuation assignments, opinions ofvalue are based on use. The

•~j~j~st and best use of a property to be appraised provides the foundation for
:~ ~iiorough investigation of the competitive position of the property in the

~zaiuids ofmarket participants, Consequently, highest and best use can be
~!ticribed as the foundation on which market value rests.

-~ Fundamentals of Highest and zest Use
1;lighcst and best use may be defined as follows:

The reasonably probable and legal use of vacant land or an improved
property that is physically possible, appropriately supported, and
financially feasible and that results in the highest value

Fundamentally, the concept ofhighest and best use applies to land alone
~becausc the value of the improvements is considered to be the value they

runtribute to the land. Land is said to have value, while improvements
~nlribzire lathe value of the property as a whole. The theoretical emphasis of

~-Ji~ghest and best use analysis is on the potential uses of the land as though
~‘atâant. In practice, though, the contribu

tiàn ofvalue of the existing improvements
~uid any possible alteration of those
-~mprovcments must be recognized, so the

;iiighest and best use of the property as
-improved is equally important in develop-

an opinion of market value of the
property In many appraisal assignments

Highest and best use Is the reasonably
probable and legal use e~vaeant 1a~id or an
improved property that is physically
possible, legally permissible, appropriately
supported~ financially feasible, and that
results In the highest value.
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A dIstlrict~Ofl Is made bet~ican the
highest and best use of tbe land or site as
though vacantand the highest and best
use of the property as improved. ~IH

IL
I

I L4

of improved properties, there may be lj~ij~.
if any question ofpossible change in ti~
property’s use at the date of vaIuatjo~
because the market is significantly buil~
up and properties are being sold on tl~
basis of their continued use.

In the development of an appraisal~ the appraiser must distinguish
between highest and best use of the land as though vacant and highest and.
best use of the property as improved. The appraisal report should dearly
identif)c explain, and justify the purpose and conclusion for each type ofU~c

and, if a separate conclusion of highest and best use of land as though vac~
was not made, explain and justify why it was omitted.

To clarify the distinction between the highest and best use of 1) the l~ñ
or a site as though vacant and 2) property as improved, consider a single-
family residential property located in an area zoned for commercial use, If
there is market demand for a commercial use, the maximum productivity r.if
the land as though vacant will most likely be based on a commercial useiit~
this case, the single-family improvements may contribute little if any to ie~:
value of the property as a whole. 1f however, the market value for zesidential~
use is greater than the market value for the permitted commercial use Is
demolition costs, then the highest and best use of the property as improi’c~L
will be for continued residential use.

In the analysis of highest and best use of land as though vacant, the
appraiser seeks the answers to several questions. First:

Should the land be developed or left vacant?

What kind of improvement should be built?

I:

If the answer to this question is that the land should be developed, a sec~t~ ~
question is:

The third question the appraiser asks relates to the highest and be~i~t’~
of the property as improved~ which is a distinct concept developed by
valuation theorists and practitioners to answer an important question:
ori~nal concept does not address. This question is: : ~

Should the existing improvementS on the property be maintained in ti~Tr~
state or should they be altered in some manner to make them more

Appraisal theory holds that as long as the value of a property as impr~*!~
greater than the value of the land as though vacant, the highest a~
the use of the property as improved. In practice, however, a proper
who is redeveloping a parcel of land may remove an improvemant
the value of the property as improved exceeds the value of the var
Investors are not likely to pay large sums for the ~~d~lying land
hold onto the property until the value of the~
decreased to zero. The costs of demolition and any remW~~’~g ifl1p~



roperties, there ~~~ked into the test of financial
n of possible change ~ ~ ~ for tedevelopment of the land.
at the date of valuatjo~ ~The~ of a ~ use

iar~et IS signifIcantly ‘uU~ tconsi~°” in highest and best
rties are being sold ~ ~in1n many instances, a property’s
continued use. ~~c;t and best use may change in the
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~al report should dcatiy ~~id be for interim use as a farm,
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ise of land as though vacint ~dentia-l subdivision. (The concept of interim use, which is a special situation
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,t and best Use of 1) the~ If the sand is ripe for development at the time of the appraisals there is no
roved, consider a single- interim use. If the land has no subdivision potential, its highest and best use
ed for commercial use. ~ ~be for continued agricultural use. In such situations, the immediate
- maximum productivity of 4 - ~vdopLfleflt of the land or conversion of the improved property to its future

on a commercial use, ~ -~ ~i~jCSt and best use is usually not financially feasible.
~ntrsbute httie if any to the The intensity of a use is another important consideration. The present use
market value for residential ofa site may not be its highest and best use. The land may be suitable for a
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~ property as improved 4~’~ ~it<el of land as though vacant may be for a 10-story office building, while the

- -~ ~ ~Mce building that currently occupies the site has only three floors.
d as though vacant, the
First. Testing Criteria in Highest and Best Use Analysis
left vacant? ~n addition to being reasonably probable~ the highest and best use ofboth the

~uld be developed, a second - land as though vacant and the property as improved must meet four implicitaitcda. That is, the highest and best use must be

ild be bulk? i. Physically possible
to the highest and best use - 2, Legally pe~issiblc
oncept developed by ~ ~ Financially feasible
important question that the, ‘- ~ ~prove

highest and best use of land as
though v~ant M’~ong all reasonable,
alternative uses,thC use that yields the
highest present land value after payments
are made for labor, caliltal, and entmpre
neurial coordination.
highest and best use of property as
lmpt’oved l’he use of a proper1~iaS
1mprovCd,thatW~ maximize its value,

be maintained in their current
, make them more valuable?

a property as improved is
at, the highest and best use is
Fiowever, a property owner
an improvement even when
value of the vacant land.

anderlying land simply to
aining improvement has
~y remaining improvement

These criteria are often considered sequentiallY) The tests of physical
possib~ty and legal permissibility must be applied before the remaining tests

:~ of financial feasibility and maximum productivity. A use may be financially
feasible, but this is irrelevant if it is legally prohibited or physically impos
sible.

l~Jthough the criteria are coflsidered sequen~~Y~ does no
permissibility or physicsl possibility is addressed first, provided both are considered prior to
the test of financial feasibility. Many appraisers view the analyals of highest and best use as
aprocess of elimination, starting from the widest range of postible uscs.Th~ test of legal
pennissibility is sometimes applied first because it eliminates some alternative uses and

does not require a costly engineering itudy It should be noted that the four criteria arcintencte and maybe considered in concert.
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The initial analysis of thc market andThe hIghest and best use of a prapert)’ Is
concluded after the four criteria have land use regulations usually limits the
been applied and various alternative number ofproperty uses to a few logical
uses have been ellminated.The remaining choices. For example, market analysis may
use that fulfills all four criteria is the suggest that there is demand for a large
highest and best use. office building in a community lithe

subject site is surrounded by modern,
single-family residential developments,

however, a large, multistory olEcc building would probably not be a logical
use, even if it were legally permitted. Similarly, a housing development for the
elderly might be a permissible use for a site, but, ifmost residents of the area
are under 40 years old, this use may be illogical and might not meet the
criterion of financial feasibilhly~ Consideration ofwhether a use is reasonably
probable should continue throughout the analysis of highest and best use as
more is learned about the potential use of the property. Reasonable probabil
ity is both a tentative starting point and a conclusion for the use or uses that
are ultimately deemed probable.

Appraisers must exercise caution in performing the market analysis that
results in the determination ofhighest and best use. Although a given site
may be particularly well-suited for a specific use, there may be a number of
other sites that are equally or more appropriate. Therefore, the appraiser must
test the highest and best use conclusion to ensure that existing and potential
competition from other sites has been filly recognized.

An appraiser must also consider the competition among various uses for
a specific site. For example, competition for available sites along a commercial
strip development may be intense. Developers of community retail uses,
garden office uses, and fast food franchises may bid against one another for
these sites. The highest and best use and the value of the sites will reflect this
competition. In turn, the competing commercial uses will price their goods
and services to accommodate the competitive prices dictated by the market.

The same observation may be applied to central business districts
(CBDs). The market may define the highest and best use ofland in the CBD
simply as high-rise development, which often includes a mix ofuses such as
office, retail, hotel, and residential apartment or condominium use. At times
the highest and best use conclusion for a CBD site does not indicate a
specific highest and best use but rather a class of uses that is supported by
market area trends and reflects a consistent density of development. Although
the appraiser.considers specific uses in determining highest and best use, the
appraise?s analysis of these uses is often general, based on commonly ac
cepted operating expense ratios and other data inputs. Often the appraiser
stops short of detailed feasibility analysis, which may involve extensive
consultation with planners, architects, engineers, and cost estimators.
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xdev2nt legal, physical, aiid econon
appialser~s highest and best use cot
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initial analysis of the market
regulations usually limit5 the -

)fproperty uses to a few logi~ I -

E~’or example, market nalysis Ifl~y

hat there is demand for a large
tiding in a comrnuriity~ if the -

te is surrounded by modem, I
mly residential developme~
‘ould probably not be a logical -~

ly, a housing developmentfor the
ut, ifmost residents of the az~

~al and might not meet the The possibility of removing existing improvements underlies the concept
n ofwhether a use is reasonth1~ (hi best and best use of land as though vacant, even when improvements
ilysis of highest and best use ~ p~esent. Any building can be demolished; the fact that most buildings in a

property~ Reasonable probabU.. njven area ~ ~t does not negate the possibility~ Land values are not
iclusion for the use or uses that js~nailzed so long as the existing buildings

Itave economic value. If the buildings no
rmlng the market analysis that ~‘ .k~nger have value, demolition is appropri

sst use. Although a given site --( -cite. For example, consider a valuable
.zse, there may be a number of -~ ~ommerci3l site in an excellent location
te. Therefore, the appraiser must is currently improved with a service
sure that existing and potential ~‘ -~stmion that is free of any negative envI
~cognized. ~ ~features? A purchaser who
petition among various uses for 1 ~-~: ~wants to build a high-rise office building on the site may pay a price for the
vailable sites along a commercirl -~p~rty that includes no value, or even negative value, for the existing
s ofcommunity retail uses, ~- improvements. The potential use, not the existing use, usually governs the
ay bid against one another for price that will be paid for land if that use is economically feasible.
.‘alue of the sites will reflect this
:ial uses will price their goods -~

prices dictated by the market. ~ Standards Rule 1-3(b) duiects an appraiser to “develop an opinion of the highest and best
central business districts ~ ofthe real estate.” The comment to this rule explains, “An appraiser must analyse the
tnd best use of land in the CBD tei~.nt legal, physical, and economic factors to the extent necessary to support the
includes a mix of uses such ~ appraiser~s highest and best use condusion(s).The appraiser must recognize that land is

or condominium use. At times appraised as though vacant and available for development to its highest and best use, and
) site does not indicate a that the appraisal of improvements is based on their actual contribution to the site.”For an improved propcrt~ the valuation of the land as though vacant is a necessary
ox uses that as supported by - procedure within the appraisal process, but it is one that is performed under a hypothetical

~nsity of development. Although -~ condition, i.e., that the subjcct site is vacant. In essence, the ~indamental concept of highest
ining highest and best use, the and best use applies to land alone. By considering land alone, the appraiser can then
•al, based on commonly ac— -~ :~- - . determine the contributory value, if any, ofany improvements. Seen in this light, the highest
a in uts ~ ~i raiser and best use ofproperty as improved is a special case that requires market evidence to supporten e aID? - -c the assumption tirat the property can be appraised with land and improvements combined.
Dli may involve extensive - - - - - 3. When the highest and best use of the land as though vacant is different from that of the
rs, and cost estimators. -, - property as currently improved, demolition may be considered as one alternative. At this

- — - time the costs of desnolition are addressed as well as the costs of curing any environmental

- - problems—e.g., the removal ofunderground storage tanks, the abatement ofasbestos, the
- replacement of transformers containing PCBs.

~c
- ~

~jgJiest and zest Use of Land as though Vacant
jj~ -value of land is generally determined as though vacant.2 When land is

vacant, the reasoning is obvious—an appraiser values the land as it
~j~.When land is not vacant, however, its contribution to the value of the

as improved depends on how it can be put to use. Therefore, the
~ighest~~~d best use of land as though vacant must be considered in relation
Jirs existing use and all potential uses. In general, the conclusion of highest

~5ad best use of land as though vacant is required except in circumstances
where improved properties have structures with significant remaining
economic lives and little or no indication of market demand for a change in

Highest and best use 45!the land or
site astbou~h vacant may be the eidstiag
use,a projectasd d~elopment,a subdivIsion,
or an assemblage: aTtemathul~ Is may Involve
holding the land as an investment.
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Historic district zoning controls and historic easements (deed restrictions)
have made demolition permits difficult, if not impossible, to obtain in some areas.
Furthermore, special tax incentives for older buildings can substantially enhance
their value and alter the highest and best use of the property in certain cases.

In some cases an appraiser may conclude that the highest and best use of
a parcel is to hold the land for investment purposesi.C., to remain vacant or
to be employed in some interim use until development is justified by market
demand. This frequently occurs when there is external obsolescence present in
the market—e.g., when real estate markets are temporarily oversupplied,
extremely high financing costs impair development, a major plant in the area
closes or a major environmental disaster occurs during early phases of
redevelopment projects, or other, similar situations. For many parcels of land,
achieving the highest and best use requires some change in zoning or an
improvement in roads or other infrastructure needed to accommodate the
new use. The highest and best use of land as though vacant may call for its
subdivision into smaller parcels of land or its assemblage with other land.

The Ideal Improvement
If a building improvement is determined to be the highest and best use of the
vacant land, the appraiser must determine and describe the type and character
istics of the ideal improvement to be constructed. The appraiser compares any
existing improvements on the site with the ideal improvement and the difl~r
ences arc analyzed to determine the depreciation suffered by the existing
improvements. The ideal improvement should meet the following criteria:

Takes maximum advantage of the site’s potential given market demand
• Conforms to current market standards and the character of the market area
• Contains the most suitably priced components

If a new improvement is considered to be the highest and best use of the
land as though vacant, it presumably will have no physical deterioration or
functional obsolescenCs-~.e., it would be neither an underimprOveflieflt nor
an overimprovement.ThU5~ any difference in value between the existing
improvement and the ideal improvement would be attributable to these forms
of depreciation. The appraiser must still consider external obsolescence, which
may affect both the existing improvement and the ideal improvement.

The conclusion of highest and best use for a parcel of land should be as
specific as the marketplace suggests. General categories such as “an office
building,” “a commercial building,” or “a single-family residence” may be
adequate in Some situations, but in others the particular use demanded by

market participants must be specified,
such as “a suburban office building with
10 or more floors” or “a three_bedroom
single-family residence with at least
2,S00-sq.-ft.”
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1’05t4~f Legal Permissibility of Land as though Vacant

I ln all instanccs the appraiser must determine which uses are legally permis
jt,ic. Private restrictions, zoning, building codes, historic district controls, and

~ ~ti~onmental regulations must be investigated because they may preclude

iiianY potential uses. Frequently the appraiser must consider whether there is
I ~ ~onable probability that the zoning could be changed in order for the
~ highest and best use of the property to be realized.

- The test of legal permissibility helps the appraiser determine which uses
.uupermktedl by current zoning, which uses could be permitted if a zoning
~iiangc -were granted, and which uses are restricted by private restrictions on

I the sitC. Private restrictions, deed restrictions, and long-term leases relate to
time covenants under which some properties are acquired. These restrictions
may prohibit certain uses or specifj building setbacks, heights, and types of

I PI~ODAJIJL1TY OF A ZoNu~G CUANGE
jmi ~~tesdgat1ng the reasonable probability of a zoning changri, the appraiser must consider
rrcnds ~n the market area and the history of zoning requests in the area as well as documents

4 - suthas a comrilunltys comprehensive or master plan. Uses itiature not compatible with the
ae highest and best use oftim - ~~flg land uses in the area (such as a gas $I~tJofl iti the middle of an tmxdusivc single-famndy
escribe the tvr~e and h i~dentlal subdivlsion) and u~~s for which zoning changes have been requested but denIed in
I Th C aracter- ~ ~past (such as an industrial use where several industrial zoning changes have been turnede appraiser compares any ~~ 1,~tw~ years) can usually be eliminated from consideration as potential highest
improvement and the differ- - ~,ñd 1,est uses. On the other hand,a zoning change from residential to commercial may be
suffered by the existing 11 other properties in the market area have received a similar zoning change recently

ieet the following criteria’ -~ ~ar4fm~ community’s comprehensive plan designates the property for a use ether than Its
:-~ cent~use.For exaniplc.t~onsider a site zoned singhi-~lim1ly residential In a transitional

~ntal given market demand {-~ ~ ~ighborhood where the zoning on several similar sites has been changed recen4to commer

the character of the m %hi. Also, the city’s comprehensive plan des~gnatea the property as a future commercialat area - :corridor. Both of these factors may support an appraiser’s conclusion that there is a reasonable
nts -~ - 1~robthlilty of rezoning the subject site for commercial use,

Additional evidence of time possibility of new zoning Includes land assemblage, removal of
sic highest and best use of the - ‘-- ~sa’ucwws, and new construction In en area.ThIs evidence nia~r be supported by zoning change
ao physical deterioration or - - : ~-applicatlons, zoning hearings, actions by rnunlctpalities.end interviews with planning and zoning
er an underimprovement nor - ~- ~Even if there Is no current market evidence of a zoning change, documented Interviews
due between the existing - 4 ~ offislals and discussion of zoning practices and histories can be helptülln evaluating the
I be attributable to these forms 4 - - possi~1ty of a zoning change.~n prepanng a land development forecast for an area,the appraiser mustftilly disclose all
~r externam obsolescence, which pert4nentfactors relating to a possible zoning change,including the time and expense involved

and the risk that the change will not be granted.The appraiser should consider the time and
‘ —expense of obtaining a zoning change In ~stlmating the land value of the property. Consider a

site that would be worth $125,000 If the zoning were changed to comrnercial.The appraiser
- rcil[zes that the cost of obtaining a zoning change will be $10,000 end that itwould take about

‘ six montha to achieve the zoning change,Thus the appraiser should make a $1O~000 downward
- - ~ ldus-mient to account for the cost of obtaining the zoning change and consider whether any

- - discounting is necessary to reflect time six months it will take to achieve the zoning change,
- :- ~ The probability of a zoning change may notbe 100% certain,and the challenge is to

- - *ermine whether market participants will pay a premium In anticipation oft potentIal zoning
- - - ~ thenge and to document the conclusion. Many sales never dote because they era subject to

- - - ~ razonlng that could not be obtained.

- - -

- -

• -- ~——~
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materials. Ifdeed restrictions conflict with zoning laws or building codes, the
more restrictive guidelines usually prevail. A long-term lease may affect the
highest and best use because lease provisions may limit use over the remain
ing term of the lease. For example, if a property is subject to a land lease that
has 12 years to run, it may not be economically feasible for the tenant to
construct and move to a new building with a longer remaining economic life.
in such a case, the appraisal report should state that the determination of
highest and best use as leased is influenced by the lease’s impact on future
utility over the remaining lease term.

Successful application of the legal permissibility test to a site as though
vacant relies on analysis ofzoning laws. If there are no private restrictions, the
uses allowed by the zoning laws prevail. However, if the zoning is not
appropriate for the subject site, orifa more appropriate highest and best use
could be obtained with a zoning change, then the possibility of a change in
zoning should be considered.

In addition to analyzing zoning and private restrictions, testing the legal
permissibility of a land use also requires the appraisers to investigate, other
applicable codes and ordinances, including building codes, historical district
ordinances, and environmental regulations. All of thesc codes and ordinances
can have an impact on the way a site is developed and can limit how a site can
be developed.

Building codes can prevent land from being developed to what would
otherwise be its highest and best use by imposing burdensome restrictions
that increase the cost of construction. For example, the additional cost of a
water retention pond with excess capacity that is required by local ordinance
could impact the size of a proposed community shopping center. Less
restrictive codes typically result in lower development costs, which attract
developers; more restrictive codes tend to discourage development. In some
areas, more restrictive building codes are used to slow new construction and
limit growth Historical ordinances, such as historic facade easements, and
overlay districts may be so restrictive that they preclude development

Concerns over the long-range effects of certain land uses sometimes
result in increased environmental regulation and stricter development -

controls. Appraisers must be familiar with environmental regulations pertain
ing to dean air~ clean water, and wetlands, and they should be sensitive to the
public’s reaction to proposed development projects. When resistance from
local residents and the general public (known as NIMBY, i.e., “not in my
back yard”) occurs, it can pressure city officials to stop or limit certain real
estate developments or change the density or character of a specific plan.

As with zoning ordinances, if there are any limitations inherent in other
applicable codes, ordinances, and regulations, the appraiser should investigate
whether there is a reasonable probability of a change relative to the subject
property~
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poSSIBILITY OF ASSEMBlAGE
Certain parcels can achieve their highest and best use only as a part of an assemblage. In such a
case, the appraiser must either determine the feasibility and probability of assembly or make the
~ghest and best use determination and other appraisal mlecisfons cm the assumption that such
an assembly Would be made. For exampie.a large petrochemical plant may be constructed on a
~ that has been created by assembling several smaller tracts.The individual tracts may not
b~e had the potentiti for SUCh a Ia e~scate Industrial use separately and, therefore. may have
had muth lower unit values for alternative uses.

jftlic appraiser concludes that the highest and best use can be ~ehleved through an
the costs and timing of achieving the assemblage must be talairs Into consideration,

In the example of the petrochemical plant,assembling the site might take more than two years.
~f~hoUgh the assemblage would allow the smaller partels to accommodate the plant,the time
~thY ~ay be too long for the developer of the petrochemical plantThe appraiser must also

that frequently a hlghcr~than.mflarket price might have to be paid to assemble a tract
ulland, particularlY for properties acquired near the end of the assemblage period.Theso costs
rnust be reflected In the resulting land value estimate and in the appraiser~s conclusions as to
~w reasonable probability of assemblage.

te restrictions, testing the legal
praisers to investigate, other Test of Physical Possibility of Land as though Vacant
Iding codes, historical district Time test ofphysical possibility addresses the physical characteristics associ
I of these codes and ordinances ~ted with the site that might affect its highest and best use. The size, shape,
ped and can limit how a site can terrain, and accessibility of land end the risk of natural disasters such as floods

4~mr earthquakes affect the uses to which land can be put. The utility of a parcel

ng developed to what would ç may also depend on its frontage and depth. Irregularly shaped parcels can cost
sing burdensome restrictions 4 more to develop and, after development, may have less utility than regularly
inple, the additional cost of a ]~ iliaped parcels of the same size.
t is required by local ordinance , Ease of access enhances the utility of a site. The capacity and availability
my shopping center. Less ~fpubliciitilities aie also important considerations. If a sewer main located in
lopment costs, which attract front ofa property cannot be tapped because of a lack ofcapacity at the
:ourage development. In some ‘~swage disposal plant, the property’s use might be limited. When topography
to slow new construction and t~c rubsoil conditions make development difficult or costly, the land’s utility

iistoric facade easements, and ttray be adversely affected, If the cost ofgrading or constructing a foundation
y preclude development. ~‘n the subject site is higher than is typical for sites in the area competing for
certain land uses sometimes -. ihi same use, the subject site may be economically infeasible for the highest
and stricter development - ~t~1 best use that would otherwise be indicated.
Lvironmental regulations pertaiTh~ -

id they should be sensitive to the :~ ~Thst of Financial Feasibility of Land as though Vacant
rojects~ When resistance from li~ ~ictcrmiaing which uses are lcgally permissible and physically possible, an
n as NIMBY, i.e., “not in my ~ q~pramscr eliminates some uses from consideration. Only those uses that meet
~ls to stop or limit certain real tt~t £rsr tvio criteria are analyzed further. As long as a potential use has value
r character of a specific plan. -4~omnensurate with its cost and conforms to the first two tests, the use is
any limitations inherent in othtr~ ~ feasible.
s, the appraiser should ~ve~tigut~ i~tbe physically possible and legally permissible uses are income-
a change relative to the subject -~ p~kiucing, the analysis of financial feasibility will often focus on which~ential uses axe likely to produce an income (or return) equal to or greater

~rnin the amount needed to satisfy operating expenses, financial obligations,
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To test financial fr~alblIl~ and and capital amortization of the invest—
maximum pro~~tyüie respective meat. To determine the financial fcasibii
values undersirernadve uses are developed it~ the appraiser estimates the future gross
by ana~xIng data such as land value,the income that can be expected from each
rate of return and risk associated with the use. Vacancy and collection losses and
use,and capltehzed over~lI property value. operating expenses are then subtracted

from each gross income to obtain the
likely net operating income (NOl) from

each use. A rate ofreturn on the invested capital can then be calculated for
each use. If the net revenue capable of being generated from a use is sufficient
to satisfy the required market rate of return on the investment, the use is said
to be financially feasible.

If the uses are not income-producing, the analysis will determine which are
likely to create a value or result in a profit equal to or greater than the amount
needed to develop and market the property under those uses. Analyses of
supply and demand and oflocation are needed to identify those uses that arc
financially feasible and, ultimately, the use that is maximally productive. To
determine the financial feasibility of a use that will not generate income, the
appraiser compares the value benefits that accrue from the use against the
expenses involved. If the value benefits exceed the costs, the use is considered
feasible. If the value benefits f~ll below the costs or exceed costs by only a
marginal amount, the use may not be financially feasible.

Successful application of the financial feasibility test to land as though
vacant relies on interpretation of relevant and credible market evidence
collected and analyzed in the market area and in the subject property’s
competitive market. Risk is an important consideration and must be weighed
along with other feasibility factors. Any external obsolescence related to a
specific use should be incorporated into the test of financial feasibility

Test of Maximum Productivity of Land as thoughVacant
The test ofmaximum productivity is applied to the uses that have passed the
first three tests. Additional analysis of the market forces of supply and
demand may aid in the process of elimination. The test addresses not OnlY the
value created under the maximally productive use but also the costs to achiCvC
the value, if any, such as demolition and removal of structures, environmental
remediations costs, and zoning changes. Ofthe financially feasible uses, the
highest arid best use is the use that produces the highest residual land value
consistent with the market’s acceptance of risk and with the rate of return
warranted by the market for that use. To determine the highest and best USC

of land as though vacant, rates of return that reflect the associated risks 51C

often used to capitalize income from different uses into their respective
values. The use that produces the highest residual land value is the highest
and best use.

,,

- rn
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The residual land value (RL) can be
found by estimating the value of the
proposed use (land and improvements)
~d subtracting the cost of the labor,
capital1 and entrepreneurial coordination
expended to create the improvements.
Alternatively, the land value can be
estimated by capitalizing the residual
income to the land. The land income that is capitalized into value is the
residual income remaining after Operating expenses and the return attribut.
able to the improvements have been deducted from the income to the total
property.4 In testing alternate uses with the land residual technique, any
differences in the residual income attributable to the land arc magnified by
the process of capitalization, so the appraiser should take special care in
considering the assumptions of highest and best use. ‘While not usually a
persuasive indication of land value on its own, the land residual technique is
useful in highest and best use analysis because the relative residual land values
ofalternate uses can be compared to determine the use that yields the highest
value, (The land residual technique and other types of residual techniques are
discussed further in Chapter 22.)

The potential highest and best use of the land is usually a long-term land
use that is expected to remain on the site for the normal life of the improve
ments. Normal life expectancy depends on building type, quality of construc
tion, and other factors. The stream ofbenefits (income and amenities)
produced by the buildings reflects a carefluly considered, and usually very
specific, land use program.

Highest and Best Use of Property as improved
Highest and best use of a property as improved pertains to the use that

- -~ : should be made of an improved property in light of the existing improve
s meats and the ideal improvement described at the conclusion of the analysis

• ofhighest and best use as though vacant. The highest and best use of aproperty as improved may be continuation of the existing use. In such a case,
the appraiser need not analyze e~endi

- ~ •~ tures or rates of return for alternative uses
S - except to test or support the conclusion of

highest and best use. However, the
highest and best use of a property as

S Y impr~ed may involve renovation or
rehabilitation, expansion, adaptation or
Conversion to another use, partial or total

4. According to traditiona.l economic theoxy, income attributable to the three other agents of
S S production (labor, capital, and entrepreneurial coordination) i~ paid, and then the remaining

rncome—i,~, the residual—is attributable to the land.

EigbrsfandJJnt Us~4n4sif ~

residøai: The quantky left over; In
appralslng,a term used to do~cribc the
result of no appraisal procedure in
which known components of value are
accounted for, thus solving for the
çntliythat is left over, such as land
residual or building residual,

2.
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demolition, or some combination of these alternatives. If no capital expendj~
turcs are required to effect the necessary changes to the existing improve
ments, estimated returns can be compared directly. If capital expenditures are
required, however, rates of return for each potential use must be calculated,
considering the total investment in the property and all capital expenditures.
These rates of return can then be compared with rates of return for other
similar types of investments to determine whether the potential uses are
financially feasible. Alternatively, the appraiser may compare all costs of
acquisition and capital improvements with other competing properties in the
same market.

In analyzing the highest and best use of owner-occupied properties,
appraisers must consider any rehabilitation or moderni’zation that is consis
tent with market preferences. For example, the highest and best use of a
luxury residence should reflect all rehabilitation that would be required for
maximum enjoyment of the property The rehabilitation program should
ensure the maximum profit upon fizture sale of the property in order to be
deemed economically feasible. For a leased property, rehabilitation should
focus on maximizing profit (rental income) or value to the owner-landlord.

Test of Legal Permissibility of Property as Improved
in the analysis of the highest and best use of the property as improved, the
test of legal permissibility addresses whether the subject property conforms
with existing legal requirements and how that compliance or noncompliance
afi~cts the property’s value. The appraiser reviews many of the same public
and private restrictions that were examined in testing the legal permissibility
of the land as though vacant. However, for the highest and best use of the
property as improved, the analysis shifts from a survey ofpotential uses to an
evaluation of the existing improvements.

Often, although not always, the results of this test are implicit—i.e., the
existing use is legally permissible because it conforms with all of the codes,
ordinances, and restrictions reviewed by the appraiser. In this situation, the
appraiser may conclude that the existing use is legally permissible and that no
alternative uses are legally permissible, arid then proceed with the test of
physical possibility in other instances, an appraiser may determine that the
existing improvements are nonconforming—i.e., do not conform to some
aspect of the codes, ordinances, and private restrictions that affect that
property For nonconforming properties or properties with improvements that
differ significantly from the ideal improvement, the appraiser must determine
whether the codes, ordinances, or private restrictions allow modification of
the improvements that would bring them into conformity. This may involve
the same type of analysis of a reasonable probability of change as is conducted
in the application of this test to the highest and best use of the land as though
vacant. Again, the appraiser should report any evidence supporting a reason
able probability that a change could be made to bring the improvements into
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~onforrnity with a particular code, ordinance, or restriction. Such evidence
~~ld include trends in the market area, historical changes to codes or
ordinanc~ in the area, and a community’s master plan. The appraiser should
incorporate the costs of obtaining the changes and the time necessary to
achieve the changes into the value estimate of the subject property as im
proved.

The appraiser also should investigate how rigorously the city or private
organization (such as a homeowner’s association) enforces its codes, ordi
nances, and restrictions and the impact of enforcement on value. For example,
~n existing single-family residence on land zoned for commercial use obvi
ously does not conform to zoning restrictions. However, if the community is
not enforcing its codes and ordinances with respect to such a residential use
and the property is not a recognized legally nonconforming use, the appraiser
might conclude that the nonconforming use has no negative impact on the
value of the property (Legally nonconforming uses, which are a special
situation in highest and best use analysis, are discussed later in this chapter.)

Test of Physical Possibility of Property as Improved
Testing the physical possibility ofhighest and best use as improved addresses
the physical and functional problems associated with physical characteristics
such as size, location, design, and condition and how.these factors affect the
highest and best use of the improved property. The test usually reveals the
major items of physical and functional depreciation and whether or not they
are curable.

An existing improvement that is substantially larger than the ideal
improvement might represent an overimprovement in a particular market,
while an existing improvement that is substantially smaller than the ideal
improvement might represent an underimprovement. Depreciation may be
present in both situations, but, depending on the specific facts associated with
the property and its market, one may be curable whereas the other is incur
able.

The location of an improvement can have a substantial impact on the
highest and best use of the property as improved. For example, consider a
building that requires substantial rehabilitation to achieve its highest and best
use. Tithe property shares party walls on both sides, its location could
effectively prohibit rehabilitation. Likewise, the interior and exterior design of
a building may or may not be adaptable to change, making any related
depreciation either curable or incurable. Also, the physical condition of the
existing improvements will have a significant effect on the value of the
property as well as its highest and best use. The appraiser should be able to
separate physical deterioration into the deferred maintenance, incurable
short-lived, and incurable long-lived categories.

Almost all the factors analyzed in testing the physical possibility of the
property as improved have some form of cost associated with them, particu
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lady if some form of physical change is necessaxy to achieve the highest and
best use. The costs (including a provision for profit) of curing physical
deterioration or ftinctionaL obsolescence, redesigning a building, or converting
the existing improvements into an alteriiative use must be analyzed in light of
the value created in the market; the effect of the changes on value is more
important than simply how much the costs will be. If the changes will not be
profitable, the expenditures would not be made—a point that the appraiser
would be wise to incorporate into the highest and best use analysis.

As in the application of the test of legal permissibilit~c the results of the
test ofphysical possibility are often implicit—i.e., the existing use is obviously
physically possible, and no significant physical modifications need to be
considered because of the condition, functional udhit~ and maintenance
associated with the improvement In these situations, the appraiser would
conclude that continuation of the existing use meets the physical possibility
test and proceed on to the test of financial feasibilitj~

Test of Financial Feasibility of Property as Improved
The test of financial feasibility of the property as improved addresses the
market demand for the subject property in its current state. If the existing use
creates a positive return on the investment, that use is financially feasible.

The test of financial feasibility relies on the conclusions of the three
approaches to value as well as the land value estimate. If the value of the
propery as improved exceeds the value of the land as though vacant, the
appraiser could reasonably conclude that continuation of the existing use is
financially feasible. However, certain actions such as curing deferred mainte
nance or rewriting a below-market lease may still increase the value of the
property and should be considered. These factors are usually addressed in the
test of maximum productivity.

Test of Maximum Productivity of Property as Improved
Often the appraiser condudes that continuation of the existing use is legally
permissible, physically possible, and financially feasible. However, in any of
the first three tests, the appraiser may have determined that some actions
should be taken, and corresponding costs should be incurred, to make the
subject property more valuable. These factors are considered in the test of
maximum productivity.

In one of the first three tests of the highest and best use of the property
as improved, the appraiser may have concluded that the property owner
should fix deferred maintenance or a curable functional problem. In this case,
as part of the test of maximum productivity the appraiser compares the costs
ofcuring the deferred maintenance or the functional problem to the resulting
value. If the changes to the property result in a higher value or if they
preserve the existing value, then those expenditures would contribute to tile
maximally productive use and that should be stated in the highest and best
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use conclusion. Other factors that may have to be analyzed in a similar
manner include conversion costs, rehabilitation or remodeling costs, and, in
tj~c extreme, demolition and removal costs.

Successftil completion of the test of maximum productivity should allow
the appraiser to sped~ exactiy what expendinires, if any, would allow the
subject property to achieve its highest and best use. These expenditures
should be reflected in the conclusion of the highest and best use of the
property as improved as well as in the application of each approach to value.

Reporting Highest and Best Use Conclusions
AU appraisal reports should contain statements that describe the appraiser’s
analyses and conclusions pertaining to the highest and best use of the land as
though vacant or of the property as improved. Both must be addressed in
market value assignments that include a separate site valuation. As a general
rule, the highest and best use statement should summarize the discussion that
precedes it and follow the sequence of the four tests. A logically structured
review of the four tests forms the foundation for the opinion ofvalue. Certain
conditions of an appraisal assignment may alter the information that should
appear in the appraisal report regarding highest and best use, as illustrated in
Table 12.1.

Highest and best use analysis often incorporates techniques and data
from the application ofall three approaches to value. Table 12.2 illustrates
whcre in the appraisal report supporting documentation is found for the
reported conclusions ofeach test of highest and best use. In many appraisal
assignments, the final tests of financial feasibility and maximum productivity
require information that is obtained from the application and development of
the approaches. Therefore, even though the discussion of highest and best use
traditionally precedes the approaches to value in narrative appraisal reports,
the conclusion ofhighest and best use often can be finalized only after a
preliminary analysis of alternative land uses has been performed. The
conclusions reported in the highest and best use section of a report should be
consistent with conclusions in the other parts of the report.

Special Situations in Highest and Best Use Analysis
In identil5~ing and testing highest and best use, special considerations are
required to address the following situations:

Single uses
Legally nonconforming uses
Interim uses (including land held for investment purposes)
Uses that are not the highest and best uses
Multiple uses
Special-purpose uses
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Table 2.1 HIghest and Best Use Statements in Appraisal Reports

If-...
The goal of the analysis Is to identify the highest and best use among two or more potential
uses or the highest and best use conclusion is the primary objective of a consulting assignment.

Then the report should include...
The results of”testing” alternatives (e.g., income and rent calculations for Income-producing
properties and/or the different value opinions derived for each alternative use) and the
reasoning employed.

If...
The highest and best use of au Improved property Is different from Its existing use.

Then the report should include...
justification for this conclusIon In a market value appraisal report

If..
A separate estimate of land value Is presented in the appraisal.

Then the report should include...
Discussion of the highest and best use of the land as though vacant as well as the highest and
best use of the property as improved.~

1t.
A separate estimate of land value is not presented, and continued use 0f the property as
improved is an appropriate limiting condition of the appraisal.

Then the report should include...
Discussion of only the highest and best use of the property as improved, although discussion of
the highest and best use of the land as though vacant is usually Included anywa~c even when It Is
not required. In such cases—which are generally use value siwations—the existing Improve
ment.s may not represent the highest and best use of the land, but they are expected to
continue In use and thus add value to the land, If an opinion of market value Is needed, such a
limiting condition Is probably not approprlate.The rationale for applying such a limiting
condition needs to be thought through careftully.

If...
The highest and best use of the land as though vacant and highest and best use of the property
as improved are different.

Then the report should include...
Identification of each highest and best use separately with the statement that the highest and
best use of the land as though vacant was determined under the theoretical presumption that
the land Is vacant and available for development and the statement that the highest and best Use
of the property as Improved was determined based on the continued economic viability of the
property in its current state.

If—
The land Is already improved to the highest and best use.

Then the report should Include...
Separate statements on highest and best use and a statement that the determination Is the
same for both the land as though vacant and the property as Improved or a statement that the
land is improved to its highest and best use.The Identification of the highest and best use of the
land as though vacant and of the property as improved can be combined, but better appraisal
reporting entails distinct statements of each.There are different reasons for analyzing both ~nd
separate thought processes for each analysis.

Swsthrds Ruler 1.3(b) and l..4(b)(l) of USPAP, which are specific guidelines rasher than binding requirements, advire
appraisers in developing a real property appraisal to “recognize that bnd Is appraised as though vacant and available
for development to Its highest and best use, and that the appraisal of Improvements is bared on their acwal
contribution to the sita;” and to “develop an opinion of size value by an appropriate appraisal method or technique!’

Table 2.2 Location of Sul

Test S’l
Legal permissibility

Physical possibIlity

Flnancial feasibility
(Demand and supply)
(Value and profitlreturn)
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~ Section ofAppraisal Report
,t use among two or more poten~j Site as Though Vacant Property as Improved
try objective of a consulting asstgnTn~fl~ regal permissibility Zoning and other • Zoning and other

- restrictions restrictions
At calculations for income.producing - PlsySiC~ possibility Market area data Improvement data

-Iar each alternative use) and Site data

iinancial feasibility Region Region
<Øcmand and supply) City CityTerent from its existing use. and profit/return) Neighborhood Neighborhood

-~ Subject’s market area Subject’s market area
sal report. Ilaximum productivity ‘ Land valuation Cost approach

~ • Sales comparison approach

Income capitalization
approachough vacant as well as the highest and - —

j -.

- Single Uses
The highest and best uses of land as
though vacant and property as improved
axe often consistent with surrounding
uses. For example, a single-family residen
tial use is usually not appropriate in an
industrial district. However, a property’s
highest and best use may be unusual or even unique. For example, market

~dcmand may be adequate to support one large, multistory office building in a
community, but it may not support more than one. A special-purpose

and highest and best use of the property property such as a museum may be unique and highly beneficial to its site,

but it might not be supported by surrounding land uses or comparable

with the statement that the highest and r ~- properties. Land value should be based on the highest and best use of the
under the theoretical presumption that propert~ regardless of its most likely use as suggested by surrounding land
ie statement that the highest and best use uses and comparable properties. However, regardless ofwhat improvement is

the continued economic viability tsf the on a site, the highest and best use of the land as though vacant should be the

- one that meets all four tests. Therefore, the ideal improvement might be
significantly different than the existing improvements, and the highest and

ise. : :- best use of the land as though vacant of a single-use property might be to

that the determination is the develop it differently than it is currently developed.
er-ty as improved or a statement that the ~ Ifan existing single-use property is being appraised, some level ofmarket
ificatlon of the highest and best use of the - ~ should be performed to determine whether the single use should be

can be combined, but better appraisal continued or discontinued. If the analysis reveals that the single use should be
different reasons for analyzing both and discontinued, the appraiser should then ask what, if anything, should be done

idellncs rather than binding equiremtntt~~’~ with the improvement? If the improvement does not contribute to value and
land Is appraised as though vScant and avsilabIC --~. -th~ assignment involves an opinion ofmarket value, then the highest and best
1 Improvnrncnta 1, based on their acutaL Usewould probably be something other than maintaining the existing use.
y~n appropri,te appraisal method or techn,~t’~ (An entirely different conclusion relative to highest and best use as improved

I continued use of the property as
,raisai.

erty as improved, although discussion of
usually included anyway, even when it Is

due situations—the existing improve
ne land, but they are expected to
lnion of market value Is needed, such a
anale for applying such a limiting

Single uses, Interim uses, legally noncon~
forming uses, uses that are not the highest
and best use, multiple uses, and special~
purpose uses all require special
consideration.
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appraiser separates the value of the noni
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downzoning should not be attributed sc
between the improvement end the land
ratio to the overall property value that r
mprovements to value in similar marke

would result if use value were being determined rather than market value.)
For a proposed single-use property the market should be carefully analyzed
to determine whether another single use of the same type already exists.

Legally Nonconforming Uses
A legally nonconforming use is a use that was lawfully established and
maintained but no longer conforms to the land use regulations of the zone in
which it is located. Some legal nonconformities can be created by govern
mental action such as a partial taking in an eminent domain proceeding.
Consider a gas station property with 20)000 square feet of land, which is the
minimum amount of land area required by zoning for gas station use. If the
city acquired 1,000 square feet of the land for an intersection improvement,
the site would then contain 19,000 square feet and would no longer conform
to the zoning requirements for site size. Other legally nonconforming use
situations can be created when codes and ordinances are changed. For
example, a single-family residence on a 7,500’-sq.-ft. site in the core residen
tial district of a community zoned R-1 requires at least 7,500 square feet of
land area. If the city adopts a new zoning ordinance in which the minimum
site size for a lot zoned R-1 is increased to 10,000 square feet, the existing
property will no longer conform. In both instances the nonconforming use

situations are considered legal
nonconformances because they were

legally nonconforming use:A use that caused by an action of a governmental
was lawfully established and maintained, body. Most zoning ordinances have
but no longer conforms to special sections that deal with noncon
regulations of the current zoning in the .

zone where ft ft located; also Iqiown ~ forming use situation; appraisers must be
a grwidfothered use. familiar with these sections when apprais

ing legally nonconforming uses.
Zoning changes may create

underimproved or overimproved properties. A single-family residence located
in an area that is subsequently zoned for commercial use may be an
underimproved property~ In this case, the residence will most likely be removed
so that the site can be improved to its highest and best use, or the house will be
considered an interim use until conversion to commercial use is financially
feasible, A legally nonconforming property can become overimproved when
zoning changes reduce the permitted intensity ofproperty use. For example, the
site ofan older apartment building with eight units in a fully built-up neigh
borhood might be downzoned to a less intense use. That is if the vacant site
were developed now, the new zoning restrictions would only allow six units to
be built. Nonconforming uses may also result from changes in the permitted
density ofdevelopment and changes in development standards that affect
features such as landscaping, parking, setbacks, and access.

Zoning ordinances vary with the jurisdiction. They usually permit a preexist
ing, or grandfathered, use to continue but prohibit expansion or major alteratiofl5
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1,,~,Then a nonconforming use is discontinued, fewer housIng unlts,fewcr storos, or
‘t usually cannot be reestablished. In most changes the allowable us~ from a moruthtensIve Use tO C less Intensive use,~
j~risdict1ons a nonconforming use must be
eliminated if the property suffers major
damage or if the property is abandoned for a
statutory period of thne. In some instances, a nonconforming use can be rebuilt to
the same intensity of use that it had prior to its destruction, provided it has no
more impact on the market area than it did before.

When valuing land with a legally nonconforming use, an appraiser must
recognize that the current use may be producing more income, and thus have
more value, than the property could produce with a conforming use.5 The
leg-ally nonconforming use may also produce more income and have a higher

~ value than comparable properties that conform to the zoning. Therefore, when
the value ofthe legally nonconforming use of the property is developed by
comparing similar, competitive properties to the subject in the sales comparison
approach, the appraiser should consider the higher intensity of use allowed for
the subject property and also consider the risks and limitations associated with
the nonconformity. In the case of the eight-unit apartment building in an area
downzoncd to six-unit developments, for example, the appraiser will have to
determine whether sales ofproperties with six units are appropriate
comparables, in applying the sales comparison approach.

Legally nonconforming uses that correspond to the highest and best use
of the property as improved are often easy to recognize. Sometimes, however,
it is not clear whether an existing nonconforming use is the site’s highest and
best use. The question can only be answered by careful analysis of the income
and/or selling price produced by the nonconforming use and the incomes
and/or seffing prices that would be produced by alternative uses if the
property were brought into conformity with existing regulations.

Interim Uses
The use to which a site or improved property is put until it is ready for its
future highest and best use is called an interim use. Thus, interim use is a

S. In most nonconforming use siwations, the opinion of market value reflects the noncon
forming use. Land value, howevex~ is based on the legally permissible use, assuming that the
land is vacant. Some practitioners believe the diff~rence between the final opinion of
market value ofa nonconforming use and the land value reflects the contribution of the
existing improvements and possibly a bonus for the nonconformance. In this scenario, the
appraiser separates the value of the nonconforming improvements and the bonus created by
the nonconforming use. Alternatively, some practitioners believe that the value added ins
downzoning should not be attributed solely to the improvement but should be allocated
between the improvement ~nd the land. This is commonly accomplished by applying a
ratio to the overall property value that refltcts typical ratios of the contributions of land and
improvements to value in similar market properties not affected by dowtrzoning.
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InterIm use The temporary use to which current highest and best use that is likely
a site or Improved property Is put until to change in a relatively short time—say,
it Is ready to be put to its future highest five to seven years. Farms, parking lots,
and best use. golf courses, old buildings, and temporary

buildings may be interim uses. Mining
and quarry operations may be considered

special cases of interim uses that usually continue until depletion of the
resource. Mobile home parks were once considered an ideal interim highest
and best use; more recently, mobile home park owners have found it difficult
and expensive to accomplish a change in use.

The appraiser must identii~y the interim uses of the property being
appraised and all comparable properties. Differences in the interim uses of
comparable properties must be taken into account even though their firture
highest and best uses are identical. Differences in the prices paid may be due
to different return requirements arid different anticipated demolition costs.

An interim use may or may not contribute to the value of the land or the
improved property~ If an old building or other use cannot produce gross
revenues that exceed reasonable operating expenses, it does not contribute to
property value. If the net return of the improvements is less than the amount
that could be earned by the vacant land, the buildings do not have contribu
tory value (although in some markets, property owners may prefer to retain a
single-family dwelling on commercial land in transition rather than leave the
land vacant). Indeed, the value of an improved property may be less than the
value of the land as though vacant when demolition costs are considered. The
value of the land is based entirely on its potential highest and best use.

The principle of consistent use, which holds that land cannot be valued
based on one use while improvements are valued based on another, must be
considered when properties are devoted to temporary, interim uses. The use
value of a site under an interim use may differ substantially from the market
value of the same site as though vacant and available for development under
its long-term highest and best use. Many outmoded improvements clearly do
not resemble the ideal improvement, but they do create increments ofvalue
over the value of the vacant land. These improvements may appear to violate
the principle of consistent use, but in fact the market simply acknowledges
that, during the transition to a new use, the value contributed by old improVe
ments to an improved property make the land and the existing improvements
worth more than the vacant land.

Land that is held primarily for future sale, with or without an interim
use, may be regarded as a speculative investment.’ The purchaser or owner
may believe that the value of the land will increase, but there is a risk that the
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risk or uncertainty. In the language of real estate appraisal, .rpeadatiou is defined as the
purchase or sale of property motivated by the expectation of realizing a profit from InSt OF

f~lt in its price.
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~pected appreciation will not occur while the investor holds the land.
Nevertheless, the current value of the land is a function of its future highest
and best use, so the appraiser should discuss its potential highest and best use.
The appraiser may not be able to predict the exact future highest and best
j~se, but the general type of future use (e.g., as a shopping center or industrial
park) is often known or anticipated by the zoning, surrounding land-use
patterns1 or a comprehensive city plan. Because there may be several types of
potential highest and best use (e.g., single-family or multifamily residential
developments), appraisers usually cannot ideatii~y a specific future highest and
best use; they can, however, discuss logical alternative uses and anticipated
income and expense levels.

Use That Is Not the Highest and Best Use
According to the concept of consistent use, an improvement must be valued
based on a use that is consistent with the property~s highest and best use,
However, many existing buildings and other improvements are inconsistent
with the ideal improvement for their sites and are developed differently than
they would be if the land were vacant. Nevertheless, the highest and best use
may be in the same category as the existing use. For example) the highest and
best use of a site improved with a 10-year-old apartment building may be for
a new, more functional apartment building. Similarly, the highest and best use
of a residential site improved with a 20-year-old house may be for a new,
more modern single-family residence.

For certain sites the general category of highest and best use may have
changed—e.g., from apartment to industrial use or from single-family
residential to commercial use. If the improvements on these sites existed prior
to the change in the market area, they suffer from external obsolescence and
are likely to have less value than similar improvements on more appropriate
sites. It would be incorrect to value such an improvement as if it were located
on an appropriate site.

Nuftiple Uses
Highest and best use often includes more

• than one use for a parcel of land or an
• improved property. A large tract of land

might be suitable for a planned unit
development with a shopping center in front, condominium units around a

• golfcourse, and single-family residential sites on the remainder of the land.
• Business parks often have sites for retail stores in front and warehouse or light

manufacturing structures in the rear.
One parcel of land may serve many functions. Timberland or pastureland

may also be used for hunting, recreation, and mineral exploration. Land that
serves as a right ofway for power lines can double as open space or a park.
Public streets with railroad siding are also considered multiple-use land.
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A single building can have multiple uses as well. A hotel may include a
restaurant, a bai and retail shops in addition to its guest rooms. A multistory
building may contain offices, apartments, and retail stores. A “single-family,”
owner-occupied home may have an apartment upstairs.

If the highest and best use of a property is for more than one use on the
same parcel or in the same building, the appraiser must estimate the contribu
tory value of each use. If, for example, the market value of a timber tract that
can be leased for hunting is compared on a unit basis with the value of
another timber tract that cannot, the difference should be the value of the
hunting rights; in the opinion of market value, the appraiser would have to
account for both the value of the hunting rights and the value of the timber
operation on the site. In oil-producing areas, appraisers are often asked to
segregate the value of mineral rights from the value of other land uses;
properties with mineral rights value can be compared with properties that do
not have such rights. In multiple-use assignments, the sun-i of the values of
the separate uses may be less than, equal to, or greater than the value of the
total property~

Special-Purpose Uses
Because special-purpose properties are appropriate for only one use or for a
very limited number of uses, appraisers may encounter practical problems in
spccil5’ing highest and best use. The highest and best use of a special-purpose
property as improved is probably the continuation of its current use if that use
remains viable. For example, the highest and best use of a plant currently used
for heavy manufacturing is probably continued use for heavy manufacturing,
and the highest and best use of a grain elevator is probably continued use as a
grain elevator. If the current use of a special-purpose property is physically,
functionally, or economically obsolete and no alternative uses are feasible, the
highest and best use of the land may be realized by demolishing the structure
and selling the remains for their scrap or salvage value.

Sometimes a special-purpose property must be analyzed and appraised
on the basis of two highest and best uses—i.e., continuation of the existing,
special-purpose use and conversion to an alternative use. In such a situation,
the highest and best use conclusion depends largely on how the market is
defined. For example, a house ofworship may first be analyzed based on its
highest and best use as a place ofworship. In this analysis, the contributory
value of the improvements would be supported by cost, sales, or income data.
Ifmarket demand exists, the members of a congregation maybe willing to
purchase the subject property at a value that reflects its present use as a house
ofworship. If the market demand for such buildings is low or nonexistent,
however, the appraiser may also project a highest and best use as conversion
to commercial office space or some other appropriate alternative use. The
estimated value of the improvements for conversion to the alternative use
would probably be derived from a detailed cost study or from sales data on
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houses ofworship converted to commercial uses. The market value (and the
potentk~l users) of the property converted to a commercial use would probably
<jjffèr from its market value (and potential users) as a house ofworship. Thus,
the highest and best use of a special-purpose property such as a house of
warship, depends on the amount of market demand for such space.
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‘~d ~ ~1ly understand the behavioral ch ractetistics of the buyers and
t~;lers involved in property transactions. Caution should be exercised when

ales data is provided by someone who is not a party to the transaction.
~ ~~1rcct conclusions may result if the appraiser relies on such data without

..~sjderit1~ the motivation of the parties to the tranStictions. Sometimes
~okcrs will be able to provide more reliable information than the buyer or
..lJer. Similarly, errors can result if anticipated income and expense schedules

-uu inaCCut~~te or if potential changes in use are not considered.
it is imperative that the appraiser identiI~r and analyze the strengths and

weakn~55es of the quantity and quality of the data compiled and the extent of
the cOmPa1~ti~ analyses undertaken in the sales comparison approach. All
~e1evant facts and opinions must be considered in the analysis and reported in
the amount of detail required by the type of appraisal report. The reliability of
the data, the analyses performed, and the final conclusion ofvalue should be
presented in both the sales comparison approach and, where appropriate, the
Ilnal opinion ofvalue.

The sales comparison approach is a significant and essential part of the
valuation process, even when its reliability is limited. Although appraisers
cannot always properly identil~f and quantif~’ how the factors affecting
property value are different, they can still use the sales comparison approach
to determine a probable range of value in support of a value indication
derived using one of the other approaches. Furthermore, the comparison
process often provides data needed to apply the other approaches—e.g.,
overall capitalization rates for the income capitalization approach or deprecia
siGn estimates for the cost approach.

Income multipliers, capitalization rates, and yield rates are applied in the
income capitalization approach to value, but it is appropriate to extract such
rates and factors from comparable properties in sales comparison analysis.
Comparable prices are not adjusted on the basis of differences in net operat—
lag income per unit because rents and sale prices tend to move in relative
tandem. However, the appraiser should consider why the income from units
varies among the sale properties. Sensitivity and trend analyses may be
performed to gain an understanding of this variance.

For example, an appraiser may analyze sales of income-producing
properties to derive potential and effective gross income multipliers, overall
and equity capitalization rates, and even total property yield rates. These
factors are not adjusted quantitatively. Instead, the appraiser considers their
ranges and the similarities and differences between the subject and compa
table sale properties that cause the multipliers and rates to vary The appraiser
then selects the rate from within the bracket that is most appropriate to the
property being appraised for use in the income capitalization approach.

[yzing comparable sales of large,
difficult because information00 ~
of buyers is not readily available

iers and sellers. For example, an
ge of the existing leases app1ic~j~
potentially comparable to the
a sale of rights other than fee

ae terms of all leases and an
the premises. Some transactio~5
tiness interests. In each instance if
)oses, it must be dissected into Its
onents of value can be allocated, it
rnplexity of the mix of factors
indicator of the subject~s real

ice the validity or applicability of
‘rends from changing market
~st be carefiti not to project trends
rm. Historical sales may be
y assist in time series analysis;
re their use less reliable for Current
market conditions. Legal changes
tiding tax laws, zoning, moratorj—
aiser must look for a series of

the market, thus changing the
me sales may reflect anticipations
tudes in advance of the actual
ket sales behavior. Appraisers must
.g financing applicable to the
as a part of the analysis processes.
ive of the market at large,
the appraiser must sufiIciendy

) supportably draw comparison
that the apparent value reflected

cet value of the property sold; it is
after the sale, its propcrty~ and its
>ntrast, many sales that cannot be
least part of the market at large
rig general market activit~ or
is classified and weighted for its

sions derived by applying the
tst verif~’ the market data ob



Section 31:3 In General. Page 1 of 1

TITLE III
TOWNS, CITIES, VILLAGE DISTRICTS,

AND UNINCORPORATED PLACES

CHAPTER 31
POWERS AND DUTIES OF TOWNS

Powers

Section 31:3

31:3 In General. — Towns may purchase and hold real and personal estate for the public uses of
the inhabitants, and may sell and convey the same; may recognize unions of employees and make
and enter into collective bargaining contracts with such unions; and may make any contracts which
may be necessary and convenient for the transaction of the public business of the town.

Source.RS 31:3. CS32:3. GS34:3. GL37:3.PS4O:3.pL42:3.RL 51:3.RSA31:3. 1955,255:1,
eff July 14, 1955.
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CHAPTER 38 MUNICIPAL ELECTRIC, GAS, OR WATER SYSTEMS Page 1 of 14

TITLE III
TOWNS, CITIES, VILLAGE DISTRICTS,

AND UNINCORPORATED PLACES

CHAPTER 38
MUNICIPAL ELECTRIC, GAS, OR WATER SYSTEMS

Section 38:1

38:1 Definitions. — In this chapter:
L ““Commission” means the public utilities commission, unless the context otherwise indicates.
U. “Utility’t means any public utility engaged in the manufacture, generation, distribution, or sale of

electricity, gas, or water in the state.
III. “Municipality” means any city, town, unincorporated town, unorganized place, or village district

within the state.
IV. “Municipal water company” means any water distribution system or water supply utility, owned

or operated by a municipality, whether as a municipal department, separate company, or otherwise.
V. “Regional water district” means any regional water district formed pursuant to RSA 53-A, for the

purpose ofproviding and assuring the provision of an adequate and sustainable supply of clean water.

Source. 1997, 206:1, eff. July 1, 1997. 2003, 281:8, eff. July 18, 2003.

Section 38:2

38:2 Establishment, Acquisition, and Expansion of Plants, — Any municipality may:
I. Establish, expand, take, purchase, lease, or otherwise acquire and maintain and operate in

accordance with the provisions of this chapter, one or more suitable plants for the manufacture and
distribution of electricity, gas, or water for municipal use, for the use of its inhabitants and others, and
for such other purposes as may be permitted, authorized, or directed by the commission.

II. For these purposes, take, purchase, and hold in fee simple or otherwise lease or otherwise acquire
and maintain any real or personal estate and any rights therein, including water rights.

IlL Do all other things necessary for carrying into effect the purposes of this chapter.
IV. Excavate and dig conduits and ditches in any highway or other land or place, and erect poles,

place wires, and lay pipes for the transmission and distribution of electricity, gas, and water in such
places as may be deemed necessary and proper.

V. Change, enlarge, and extend the same from time to time when the municipality shall deem
necessary, and maintain the same, having due regard for the safety and welfare of its citizens and
security of the public travel.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:2-a

38:2-a Establishment, Acquisition, and Expansion of Plants; Regional Water Districts. — Any
regional water district may:

I. Establish, expand, purchase, lease, or otherwise acquire and maintain and operate in accordance

http://gencourt.state.nh.us/rsa!htrnlliii!38/38-mrg.htm 8/1



CHAPTER 38 MUNICIPAL ELECTRIC, GAS, OR WATER SYSTEMS Page 2 of 14

with the provisions of this chapter, one or more suitable plants for the manufacture and distribution of
water for the use ofmunicipalities that are members of the regional water district and for such other
puxposes as may be permitted, authorized, or directed by the commission.

IL For these purposes, purchase and hold in fee simple or otherwise lease or otherwise acquire and
maintain any real or personal estate and any rights therein, including water rights.

Ill. Do all other things necessary for canying into effect the purposes of this chapter.
IV. Excavate and dig conduits and ditches in any highway or other land or place, and erect poles,

place wires, and lay pipes for the distribution ofwater in such places as may be deemed necessary and
proper.

V. Change, enlarge, and extend the same from time to time when the regional water district shall
deem necessary, and maintain the same, having due regard for the safety and welfare of the citizens of
the member municipalities and security of the public travel.

VI. No regional water district shall have the authority to take property by eminent domain.

Source. 2003,281:9, eff. July 18, 2003.

Section 38:3

38:3 By Cities. — Any city may initially establish such a plant after 2/3 of the members of the
governing body shall have voted, subject to the veto power of the mayor as provided by law, that it is
expedient to do so, and after such action by the city council shall have been confirmed by a majority of
the qualified voters at a regular election or at a special meeting duly warned in either case. Such
confirming vote shall be had within one year from the date of the vote to establish such a plant, and if
favorable, shall create a rebuttable presumption that such action is in the public interest. If the vote is
unfavorable, the question shall not be again submitted to the voters within 2 years thereafter.

Source. 1997,206:1, eff. July 1, 1997.

Section 38:3-a

38:3-a By Regional Water Districts. — Any regional water district may initially establish such a
plant after 2/3 of the members of the governing body of the district shall have voted affirmatively, and a
majority of the constituent municipalities of the district by a majority vote of their legislative bodies
have confirmed that vote. Such comfimiing vote shall create a rebuttable presumption that such action is
in the public interest. If the vote is unfavorable, the question shall not be again submitted to the
constituent municipalities within 2 years thereafter.

Source. 2003, 28 1:10, eff. July 18, 2003.

Section 38:4

38:4 By Towns or Village Districts. — Any town or village district may initially establish such a
plant after 2/3 of all the voters present and voting at an annual or special meeting, duly warned in either
case, have voted by ballot with the use of the checklist that it is expedient to do so. A favorable vote to
establish such a plant shall create a rebuttable presumption that such action is in the public interest. If
such vote is unfavorable, the question shall not be again submitted to the voters within 2 years
thereafter.

Source. 1997, 206:1, eff. July 1, 1997.
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Section 38:5

38:5 By Unincorporated Towns and Unorganized Places. — Any unincorporated town or
unorganized place may initially establish such a plant after 2/3 of the members of the county convention
shall have voted that it is expedient to do so, and, if there are any registered voters in that unincorporated
town or unorganized place, after such action by the county convention shall have been confirmed by a
majority of the qualified votes in that unincorporated town or unorganized place at a regular election or
at a special meeting duly warned in either case. Such confirming vote shall be had within one year from
the date of the vote to establish such a plant, and if favorable, shall create a rebuttable presumption that
such action is in the public interest. If the vote is unfavorable, the question shall not be again submitted
to the voters within 2 years thereafter.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:6

38:6 Notice to Utility. — Within 30 days after the confirming vote provided for in RSA 38:3, 38:4, or
38:5 the governing body shall notify in writing any utility engaged, at the time of the vote, in generating
or distributing electricity, gas, or water for sale in the municipality, of the vote. The municipality
notifying any utility in such mariner may purchase all or such portion of the utility’s plant and property
located within such municipality that the governing body determines to be necessary for the municipal
utility service, and shall purchase that portion, if any, lying without the municipality which the public
interest may require, pursuant to RSA 38:11 as determined by the commission. The notice to such utility
shall include an inquiry as to whether the utility elects to sell, in the manner hereinafter provided, that
portion of its plant and property located within or without the municipality which the municipality has
identified as being necessary for the municipal utility service.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:7

38:7 Reply by Utility. — The utility shall reply to the inquiry provided for in RSA 38:6 by delivering
its answer in writing to the governing body within 60 days of the receipt of the inquiry. If the reply is in
the negative, or if the reply is not made within the 60 days, the utility thereby forfeits any right it may
have had to require the purchase of its plant and property by the municipality, and the municipality may
proceed to acquire the plant as provided in RSA 38:10. If the reply is in the affirmative, the utility shall
submit the price and terms it is willing to accept for all of its plant and property identified by the
municipality in its inquiry, together with a detailed schedule of such plant and property with proper
evidence of title. All of the plant and property identified by the municipality shall at all reasonable times
thereafter be open to the examination of the officers and agents of the municipality and others charged
with the duty of determining the fair value of the property.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:8

38:8 By Agreement. — The governing body of a municipality may negotiate and agree with the utility
upon the price to be paid for such plant and property; provided, however, that such agreement shall not
be binding upon the municipality until ratified pursuant to RSA 38:13.
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Source. 1997, 206:1, elf. July 1, 1997.

Section 38:9

38:9 Valuation. —

I. If the municipality and the utility fail to agree upon a price, or if it cannot be agreed as to how
much, if any, of the plant and property lying within or without the municipality the public interest
requires the municipality to purchase, or if the schedules ofproperty submitted in accordance with RSA
38:7 are not satisfactory, either the municipality or the utility may petition the commission for a
determination of these questions.

1]. The commission, after proper notice and hearing, shall decide the matters in dispute.
IlL When required to fix the price to be paid for such plant and property, the commission shall

determine the amount of damages, if any, caused by the severance of the plant and property proposed to
be purchased from the other plant and property of the owner. In the case of electric utilities, such amount
shall be limited to the value of such plant and property and the cost of direct remedial requirements,
such as new through-connections in transmission lines, and shall exclude consequential damages such as
stranded investment in generation, storage, or supply arrangements which shall be determined as
provided in RSA 38:33.

IV, The expense to the commission for the investigation of the matters covered by the petition,
including the amounts expended for experts, accountants, or other assistants, and salaries and expenses
of all employees of the commission for the time actually devoted to the investigation, but not including
any part of the salaries of the commissioners, shall be paid by the parties involved, in the manner fixed
by the commission,

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:10

38:10 Construction or Condemnation. — If the utility shall have replied to the inquiry provided for
in RSA 38:7 in the negative or if it shall have failed to reply within the time prescribed in RSA 3 8:7, the
municipality, in the event that it shall have passed the vote or votes required in RSA 38:3, 38:4, and 38:5
and after the commission upon proper notice and hearing has determined that it is in the public interest
to do so, may constnict a municipal plant or may take all or any portion of such private plant and
property by condemnation, paying therefor just compensation determined in the manner provided in
RSA 38:9.

Source. 1997, 206:1, elf. July 1, 1997.

Section 38:11

38:11 Public Interest Determination by Commission. — When malcing a determination as to
whether the purchase or taking ofutility plant or property is in the public interest under this chapter, the
commission may set conditions and issue orders to satisfy the public interest. The commission need not
make any public interest determinations when the municipality and utility agree upon the sale ofutility
plant and property.

Source. 1997, 206:1, elf. July 1, 1997.

Section 38:12
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38:12 Expansion of Existing Muuieipals. — A municipality that has an existing municipal plant may
expand such plant or may purchase or take, in the manner prescribed in RSA 38:6-11 and RSA 38:33,
all or a portion of such plant owned by a utility which is necessary for expanded municipal utility
service. Such action shall not require any further vote under RSA 38:3, 38:4, or 38:5.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:13

38:13 Ratification. — Within 90 days of the final determination of the price to be paid for the plant
and property to be acquired under the provisions ofRSA 38:8, 38:9 or 38:10 and any consequential
damages under RSA 38:33, the municipality shall decide whether or not to acquire the plant and
property at such price by a vote to issue bonds and notes pursuant to RSA 33-B as may be necessary and
expedient for the purpose of defraying the cost ofpurchasing or taking the plant, property, or facilities of
the utility which the municipality may thus acquire. The municipality is authorized to hold a special
meeting, if necessary, to take such vote without having to petition the superior court for permission to do
so. An affirmative vote under RSA 33-B shall constitute ratification on the part of the municipality of
the final determination of the price to be paid for the plant and property under the provisions ofRSA
38:8, 38:9, or 38:10 and any consequential damages under RSA 38:33. If the money is so raised it shall
immediately be paid to the utility, which shall thereupon execute a proper conveyance and surrender the
plant and property to the municipality. If the ratif~’ing vote provided for in this section shall be in the
negative, no other action under this chapter shall be had during the ensuing period of 2 years.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:13-a

38:13-a Aggregate Municipal Revenue Bonds. — If the commission orders divestiture of generation
facilities in the implementation of electric utility restructuring under RSA 374-F, any municipality
which has voted to acquire a hydro-electric facility as provided in RSA 38 may jointly issue with any
other municipality which has also voted to acquire a hydro-electric facility as provided in RSA 38
municipal revenue bonds and notes pursuant to RSA 33-B as may be necessary and expedient for the
purpose of defraying the cost ofpurchasing or taking such hydro-electric generation facilities. Such
municipal revenue bonds or notes may be in the aggregate of the total cost of purchasing or taking such
generation facilities as set forth in RSA 33-B:3 and may be issued in the joint names of any such
municipalities in accordance with their respective interests therein. In all other respects, the provisions
ofRSA 33-B shall apply to the issuance of such municipal revenue bonds and notes.

Source. 2000, 164:2, eff. May 23, 2000.

Section 38:14

38:14 Operation of Plant. — A municipality, which has so acquired the plant, property, or facilities of
a public utility in any other municipality, may operate within such other municipality as a public utility
with the same rights and franchises which the owners of such outlying plant, as purchased, would have
had such purchase not been made. The operation by a municipality outside its own limits shall be
subject to the jurisdiction of the commission except as provided in RSA 362. If the outlying
municipality shall itself vote to establish a municipal plant all the provisions of this chapter shall be
binding as to such determination.
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Source. 1997, 206:1, eff. July 1, 1997.

Section 38:15

38:15 Taking Property. — Any such municipality may enter upon and take by eminent domain any
land or any interest in land or water right within its limits, or in the case of a village district within the
limits of the town or towns within which it is situated, which may be necessary for the construction,
extension, or maintenance of its plant, and shall pay all damages sustained thereby, or by any other thing
done under the authority of this chapter.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:16

38:16 Damages. — if the municipality shall not agree with the owner of the property referenced in
RSA 38:15 as to damages, either party may apply to the superior court in the county where the town or
district is located, or if the municipality is a village district then to the board of selectmen of the town or
towns within which the village district is situated, to have the same laid out and the damages determined
and proceedings thereon shall be as upon a petition for the laying out of a highway.

Souree~ 1997, 206:1, elf. July 1, 1997.

Section 38:17

38:17 Supply Contracts. — Any such municipality may contract to supply electricity, gas, or water to
individuals, coiporations, other municipalities, or any person for any of the purposes named or
contemplated in this chapter, and make such contracts, and establish such regulations and such
reasonable rates for the use thereof, as may from time to time be authorized by the commission.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:18

38:18 Commissioners. — For the more convenient management of any such electric, gas, or water
works system, any such municipality may vest the construction, management, control, and direction of
the same in a board of commissioners to consist of 3 or more citizens of such municipality, the
commissioners to have such powers and duties as the municipality may prescribe. Their term of office
shall be for 3 years and until their successors are elected and qualified. The first board of commissioners
may be chosen for terms of one, 2, and 3 years, respectively, by the legal voters of the municipality at
any legal meeting or election at which the provisions of this chapter are accepted, or at any special
meeting or election thereafter called for that purpose, and their successors shall be elected at each annual
meeting or election thereafter in the manner or form as the municipality may determine.

Source. 1997, 206:1, eff July 1, 1997.

Section 38:19

38:19 Appointment — The commissioners may be appointed by the mayor and board of aldermen or
city council, by the selectmen of the town, or by the commissioners of the district if the municipality
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fails to elect or votes to allow appointments.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:20

38:20 Compensation and Organization, — The compensation of the commissioners shall be fixed by
the municipality. They shall be sworn to the faithful discharge of their duties. They shall annually
organize by choosing one of their number as chairperson of their board. They shall appoint a clerk and a
superintendent of the works and such other officers as they may deem necessary, and shall thereupon
furnish a certificate of such organization to the clerk of the municipality, who shall record the same in
the clerk’s records. The commissioners shall fix the compensation of all officers and agents appointed by
them, and all officers and agents shall be sworn to the faithful discharge of their duties.

Source. 1997, 206:1, eff July 1, 1997.

Section 38:21

38:21 Reports. — The commissioners shall annually, at the time other city, town, or district officers
report, make a report to the municipality of the condition of the plant financially and otherwise, showing
the funds of the department, the expenses and income of the department, and all other material facts.
This report shall be published in the annual report of the municipality.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:22

38:22 Liens and Collection of Charges. —

I. All charges for services furnished to patrons by a municipally owned electric, gas, or water works
shall create a lien upon the real estate where such services are furnished.

II. A municipality may use any of the following collection procedures for charges and the use of one
collection procedure for one service shall not preclude the use of a different collection procedure for
another service:

(a) A municipality may commit bills for charges to the tax collector with a warrant signed by the
appropriate municipal officials requiring the tax collector to collect them. The tax collector shall have
the same rights and remedies, including a lien on the real estate, and be subject to the same liabilities in
relation thereto as in the collection of taxes as provided in RSA 80; provided, however, that the real
estate lien shall continue for 18 months from the date of the last unpaid bill.

(b) The official or board responsible for administering the municipal utility may collect charges for
services by direct billing on any periodic basis it may choose. All charges which are delinquent may be
committed to the tax collector with a warrant signed by the appropriate municipal officials requiring the
tax collector to collect them. The tax collector shall have the same rights and remedies, including a lien
on the real estate, and be subject to the same liabilities in relation thereto as in the collection of taxes as
provided in RSA 80; provided, however, that the real estate lien shall continue for 18 months from the
date of the last unpaid bill.

(c) If the official or board responsible for administering the municipal utility has not committed the
charges to the collector of taxes, the municipality shall have a lien upon the real estate where the
services were furnished and the lien shall continue for 18 months from the date of the last unpaid bill,
unless the municipality records in the registry of deeds for the county in which the land is situated a
notice of lien, in which case the lien shall continue for 6 years from the date of the last unpaid bill. The
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lien may be enforced in a suit by the municipality against the owner of the real estate. In such a suit, the
municipality shall have the right to ajudgment for per year charges, interest at the rate of 12 percent
from the date of the last unpaid bill to the date ofjudgment, and costs. The records in the municipal
department which furnished the services shall be sufficient notice to maintain suit upon the lien against
subsequent purchasers or attaching creditors of the real estate.

(d) When the services were furnished to some person or legal entity other than the owner of the real
estate, the liens provided for in this paragraph shall be effective against the owner of the real estate only
for charges ofwhich the owner of the real estate was notified by the municipality within 120 days of the
date the charges became delinquent; provided, however, that a municipality may meet these notice
requirements by mailing to the owner of the real estate copies of the bills for services at the same time
bills are furnished to the person or legal entity which received the services.

Source. 1997, 206:i, eff. July 1, 1997.

Section 3 8:23

38:23 Security Deposits From Tenants. — Notwithstanding any other provision of law, any public
utility, including any municipal corporation, providing electricity or gas services other than for resale to
a customer who is not the owner of the premises serviced by the utility and who has a separate electric
or gas meter, for the premises serviced, may obtain a security deposit from the customer only, and shall
not obtain a security deposit from the owner of the premises. The owner of the premises shall not be
liable for the failure of a tenant to pay the utility bill when such tenanVs premises has a separate meter,
and the utility shall not have any lien on the property of the landlord under RSA 38:22 for the tenantts
failure to pay the utility bill.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:24

38:24 li~ffect on City Charters. — Nothing contained in this chapter shall affect, alter or change the
provisions of any city charter with respect to the management, control, and direction of electric, gas, or
water works.

Source. 1997, 206:1, eff, July 1, 1997.

Additional Provisions for Water Systems

Section 38:25

38:25 Water Control. — Any municipality which shall have received an order from the department of
environmental services under the provisions of RSA 147, 485 or 485-A shall proceed forthwith, after a
majority vote in favor of such action, by the governing body, to acquire whatever easements and lands
as are necessary to comply with the order and may enter upon, for the purpose of survey leading to land
description, any land within the municipality, in so proceeding, the selectmen of the town,
conunissioners of the district, county commissioners, or mayor and aldermen of a city shall institute any
necessary land taking in accordance with the provisions ofRSA 38:15 and RSA 38:16, and anything
contained in RSA 231 or in the statutes generally notwithstanding, the decision of the officials
authorized by this section to institute proceedings shall not be vacated and any subsequent appeal or
other action by the owner or owners shall be based solely on the amount of damages assessed, and the
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duly authorized agents of the municipality shall have full right of immediate entry for the purposes of
detailed surveys, borings, or the conduct of any and all other actions necessary or desirable to aid the
municipality in the implementation of the order of the department.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:25-a

38:25-a Village District Bearings. — Prior to authorizing the expansion of a franchise area of a water
company owned or operated by a water village district, the public utilities commission shall, after notice,
hold a public hearing in each town or city in which the village district is located, at which it shall hear
testimony and receive evidence from any interested party.

Source. 2002, 174:1, eff. May 15, 2002.

Section 38:26

38:26 Bylaws and Ordinances. —

I. In municipalities with public water systems the governing body, or the board of water
commissioners, if any, may adopt such ordinances and bylaws relating to the system or structures as
required for proper maintenance and operation.

II. Any person who violates any ordinance or bylaw adopted pursuant to paragraph I of this section
shall be subject to a civil penalty not to exceed $10,000 per day of such violation.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:27

38:27 Assessment for Water Supply. — The governing body, or board ofwater commissioners if
any, may assess upon the persons who are served by the water system, or whose lands receive special
benefit from the water system, their just share of the expense of constructing, acquiring, and operating
the system or paying any capital debt or interest incurred for the system.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:28

38:28 Water Rates. — For the defraying of the cost of acquisition, construction, payment of the
interest on any debt incurred, management, maintenance, operation, and repair ofwater systems, or
construction, enlargement, or improvement of such systems, the governing body, or the board of water
commissioners, if any, may establish a scale of rates to be called water rates, may prescribe the manner
in which and the time at which such rates are to be paid and may change such scale from time to time as
maybe deemed advisable. The amount of such rates may be based upon the consumption of water on
the premises connected to the water system, or the number ofpersons served on the premises, or upon
some other equitable basis.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:29
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38:29 Water Funds. —

I. The funds received from the collection ofwater rates shall be kept as a separate and distinct fund to
be known as the water fund. Such fund shall be ailowed to accumulate from year to year, shall not be
commingled with town or city tax revenues, and shall not be deemed part of the municipalityts general
fund accumulated surplus. Such fund may be expended only for the purposes specified in RSA 38:28, or
for the previous expansion or replacement of water lines or water systems.

II. Except when a capital reserve fund is established pursuant to paragraph III, all water funds shall be
held in the custody of the municipal treasurer. Estimates of anticipated water rate revenues and
anticipated expenditures from the water fund shall be prepared and submitted to the governing body as
set forth in RSA 32:3, if applicable, and shall be included as part of the municipal budget submitted to
the local legislative body for approval. If the municipality has a properly established board of water
commissioners, then notwithstanding RSA 41:29 or RSA 48:16, the treasurer shall pay out amounts
from the water fund only upon order of the board of water commissioners. Expenditures shall be within
amounts appropriated by the local legislative body.

ifi. At the option of the local governing body, or of the board of water commissioners, if any, all or
part of any surplus in the water fund may be placed in one or more capital reserve funds held in the
custody of the trustees of trust funds pursuant to RSA 35:7. If such a reserve fund is created, then the
governing body, or board of water commissioners, if any, may expend such funds pursuant to RSA
35:15 without prior approval or appropriation by the local legislative body, but all such expenditures
shall be reported to the municipality pursuant to RSA 38:21. This paragraph shall not be construed to
prohibit the establishment of other capital reserve funds for any lawful purpose relating to municipal
water systems.

Sources 1997, 206:1, eff. July 1, 1997.

Section 38:30

38:30 Protection of Water Supply. — Any municipality or municipal water company supplying
water to the public for domestic use shall have the power to take by the exercise of the right of eminent
domain any property needed to protect the purity of the water so supplied, upon petition to the superior
court or in the case of a village district to the board of selectmen of the town or towns within which the
district is situated and proceedings thereon as in case of a petition for the laying out of a highway.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:31

38:31 Discontinuance of Service. —

I. Notwithstanding any other provision of law to the contrary, except as provided in paragraph V of
this section, no municipal water company shall disconnect service to a customer if any part of the
service provided accrues to the benefit of one or more parties known by company to be residential
tenants, unless the company gives written notice to the tenants. Such notice shall set forth:

(a) The date on or after which the company proposes to disconnect service.
(b) A statement that the reason for disconnection is a dispute between the company and the landlord.

(c) A statement that the tenant should contact the landlord for more information.
(d) An address and telephone at which the tenant may contact the utility in order to make

arrangements to maintain service.
II. A municipal water company shall refrain from terminating service to the affected premises if so

requested by the tenant, provided that the tenant agrees to be responsible for service provided as of the
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date of the tenant’s request. However, the water company may continue to list the landlord’s past due
balance on the tenant’s bill, and the lien created pursuant to RSA 38:22 shall include any past due
charges which accrue after the company begins billing the tenant. The utility shall provide direct service
to the person requesting it on terms and conditions applicable to all residential customers. Such service
may include other charges, such as sewer and fire protection service, if customarily included with water
service billing.

Ill. Immediately upon learning that a tenant has been disconnected without the notice required in
paragraph I, the water company shall reconnect service and may charge a reasonable reconnection fee
which may be added to the existing arrearage.

IV. The notice required by paragraph I shall be provided to the tenant no less than 7 days in advance
of the proposed disconnection, by posting a conspicuously lettered notice on the main entrance door to
each building in which service is being terminated. In addition, the company shall post the notice on a
back door or side door to which the company has reasonable access, or in a common area of each
building. The company, at its option, may notif~i the tenants in the affected property by mail rather than
by posting.

V. The notice to tenants required by paragraph I of this section shall not be required when necessary
to avoid danger to life or property, and upon the order of a duly constituted public authority such as
police, firefighters, public health officer, and building inspectors.

Source. 1997, 206:1, eff~ July 1, 1997.

Additional Provisions for Electric Systems

Section 38:32

38:32 Exemption for Municipal Small Scale Power Facility. — Except in municipalities which have
acquired, expanded, or established a plant under this chapter, the development by a municipality of any
small scale power facility, as defined in RSA 374-D: 1, IV shall not be subject to the provisions of this
chapter. Nothing in this section shall be construed as exempting municipalities from the provisions of
this chapter with respect to the acquisition of a utility plant and equipment if there exists a dispute
between the municipality and the utility.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:33

38:33 Consequential Damages. — In matters over which the Federal Energy Regulatory Commission
does not have jurisdiction, or has jurisdiction but chooses to grant jurisdiction to the state, the
commission shall determine, to a just and reasonable extent, the consequential damages such as stranded
investment in generation, storage, or supply arrangements resulting from the purchase ofplant and
property from a utility and shall establish an appropriate recovery mechanism for such damages. The
commission need not make such a determination when the municipality and utility agree upon the sale
ofutility plant and property.

Source. 1997, 206:1, eff. July 1, 1997. 2000, 164:3, eff. May 23, 2000.

Section 3 8:34

38:34 Unbundling Rates and Open Access~ — Municipal electric utilities established after July 1,
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1997, shall unbundle their rates and allow for open access to competitive retail electric supply markets
as soon as retail electric competition is certified to exist anywhere in the state pursuant to RSA 38:36.
Municipal electric utilities established prior to July 1, 1997, may voluntarily unbundle their rates and
allow open access to competitive retail electric supply markets.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:35

38:35 Financial Responsibility. —

I. Any retail electric customer located within a municipality that has established a municipal electric
utility after July 1, 1997, but who is not within the service area of such utility, shall not be responsible
for, and no entity may require the customer to pay, through taxes or otherwise, any costs associated with
such utility except for electric power and services consumed directly by the municipality, and any
electric power and services sold by the utility to the customer.

II. Any retail electric customer located within the service area of a municipal electhc utility
established after July 1, 1997, who does not purchase generation services by or acquired through such
municipal electric utility, as allowed by RSA 3 8:34, shall not be responsible for, and no entity may
require the customer to pay, through taxes or otherwise, any costs of generation services from such
municipal electric utility, except for electric power consumed directly by the municipality. Nothing in
this paragraph shall prevent any property owners or retail electric customers from signing contracts of
any duration with such municipal electric utility after retail electric competition is certified to exist
pursuant to RSA 3 8:36, and being bound by their terms, including damages for termination.

Ill. If any municipal electric utility acquires existing plant and equipment used for the generation of
electric power, the municipal electric utility shall make payments in lieu ofproperty taxes in the amount
that the plant and equipment would have paid taxes if they had been owned by a private owner. Such
payments in lieu of taxes shall be included in ““costs of generation services” as provided in paragraph II.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:36

38:36 Certification. — The chairman of the public utilities commission shall certify to the secretary of
state the date that retail electric competition exists in each portion of the state.

Source. 1997, 206:1, eff. July 1, 1997.

Section 38:37

38:37 Limitation on Purchase, Construction, or Operation of Certain Fossil Fuel Facilities. —

I. Except as provided in paragraph II, no municipal electric utility or municipality may, after July 1,
2000, purchase, construct, or operate any fossil fuel plants for the manufacture of electricity and sale to
customers beyond the bounds of the municipality.

II. Following consultation with the department of environmental services to adequately address
present and future environmental impacts, a municipality or a municipal electric utility may petition the
department for specific permission for such acquisition, operation, or construction.

Source. 2000, 293:4, elf. June 21, 2000.
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Broadband Access

Section 38:38

38:38 Broadband Access. —

I. In this subdivision:
(a) “Access tariff” means the fee charged on a monthly or annual basis to broadband caniers for

access to the broadband infrastructure.
(b) ““Areas not served” means any part of a municipality without a wireless or facilities based

broadband service or a wireless or facilities based broadband service provider, Wireless shall not include
subscription satellite service.

(c) ““Broadband” means the transmission of information, between or among points specified by the
user, with or without change in the form or content of the information as sent and received, at rates of
transmission defined by the Federal Communications Commission as ““broadband.”

(d) ““Broadband carrier” means any provider ofbroadband services, except aggregators of
broadband services, as defined in section 226 of the 1996 Telecommunications Act.

(e) ““Broadband infrastructure” means all equipment and facilities, including all changes,
modifications, and expansions to existing facilities, as well as the customer premises equipment used to
provide broadband, and any software integral to or related to the operations, support) facilitation, or
interconnection of such equipment, including upgrades, and any installation, operations and support,
maintenance, and other functions required to support the delivery of broadband.

(f) ““Broadband service” means the offering ofbroadband for a fee directly to the public, or to such
classes of users as to be effectively available directly to the public, regardless of the facilities used.

(g) ““Open network” means any broadband infrastructure which is open to any third party users in a
nondiscriminatory manner on a fair and equitable basis using publicly available access tariffs for
services.

(h) “Open network interfaces” means the technical and operational means, manners, and methods
for any third party access to the broadband infrastructure, which shall be provided on the basis of
generally acceptable industry standards available at the time of access.

II. A municipality may use its broadband infrastructure for the purpose ofproviding an open network
and assuring that third party access is available in accordance with current state and federal regulations.

Source. 2006, 225:6, eff. July 31, 2006.

Section 38:39

38:39 Broadband Access Tariffs. —For defraying the cost of acquisition, construction, payment of
the interest on any debt incurred, management, maintenance, operation, and repair ofbroadband
infrastructure, or the construction, enlargement, or improvement of such systems, the governing body
may establish a scale of rates called access tariffs, may prescribe the manner and the time for the
payment of such tariffs, and may change such tariffs when it deems advisable.

Source. 2006, 225:6, eff. July 31, 2006.

Section 38:40

38:40 Broadband Fund. —

I. The funds received from the collection of access tariffs shall be kept as a separate fund to be known
as the broadband fund. Such fund shall be allowed to accumulate from year to year, shall not be
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commingled with town or city tax revenues, and shall not be deemed part of the municipality’s general
fund accumulated surplus. Such fund may be expended only for the purposes specified in RSA 38:3 8, or
for the previous expansion or replacement ofbroadband infrastructure.

II. Except when a capital reserve fund is established pursuant to paragraph III, all broadband funds
shall be held in the custody of the municipal treasurer. Estimates of anticipated revenues and anticipated
expenditures from the broadband fund shall be prepared and submitted to the governing body as a
special warrant article as set forth in RSA 32, if applicable, and shall be included as part of the
municipal budget submitted to the local legislative body for approval. Expenditures shall be within
amounts appropriated by the local legislative body.

ifi. At the option of the local governing body, all or part of any surplus in the broadband fund may be
placed in one or more capital reserve funds held in the custody of the trustees of trust funds pursuant to
RSA 35:10. If such a reserve fund is created, then the governing body, may expend such funds pursuant
to RSA 35:15 without prior approval or appropriation by the local legislative body, but all such
expenditures shall be reported to the municipality pursuant to RSA 38:41. This paragraph shall not be
construed to prohibit the establishment of other capital reserve funds for any lawful purpose relating to
broadband access.

Source. 2006, 225:6, eff. July 31, 2006.

Section 38:41

38:41 Broadband Fund Report. The governing body shall annually make a report of the
broadband fund to the municipality showing the expenses and income of the fund, and all other material
facts. This report shall be published in the annual report of the municipality.

Source. 2006, 225:6, eff. July 31, 2006.
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Section 516:29-a

516:29-a Testimony of Expert Witnesses. —

I. A witness shall not be allowed to offer expert testimony unless the court finds:
(a) Such testimony is based upon sufficient facts or data;
(b) Such testimony is the product of reliable principles and methods; and
(c) The witness has applied the principles and methods reliably to the facts of the

case.
II. (a) In evaluating the basis for proffered expert testimony, the court shall consider, if

appropriate to the circumstances, whether the expert’s opinions were supported by
theories or techniques that:

(1) Have been or can be tested;
(2) Have been subjected to peer review and publication;
(3.) Have a known or potential rate of error; and
(4) Are generally accepted in the appropriate scientific literature.

(b) In making its findings, the court may consider other factors specific to the
proffered testimony.

Source. 2004, 118:1, eff. July 16, 2004.
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ANNUAL REPORTS OP COUNTY OFFiCERS

one of the bound volumes to each board of county commissioners, and
deposit the others in the state library.
1875, 29:1, 2. 1878, 44:1. G. L. 26:1. 1887, 7:2. P. S. 50:1.

3. Contents; Form. The reportS of the several officers named in sec
tion 1 shall contain a siurunarized aeconnt of nfl their transactions which
concern the county, for the current year ending as aforesaid, and shafl
be prepared1 in a uniform manner alike in each county, so that ~~ii’ate
statistics can be compiled from them, to wit: Total cost. of maintaining
a county farm; total amount of outdoor relief given; number and list
of panpers maintained at the farm; the number and list of feeble-minded,
and the number and list of prisoners, together with the cost per capita
a week at the county farms, computed by the same method in each
county; number and list of people helped outside the farm and the towns
in which they reside; and said county commissioners shall return such
statistics to the state board 0f charities on or before July first in each
year, on blanks furnished by the board.
1875, 44:2. 0. L. 28:2. P. S. 30:2. 1901, 26:1.

4. Convention Proceedings. The county commissioners of each
county shall publish attested copies of the proceedings of the county
convention, with the printed reports of the county officers for the year
in which such proceedings occurred.
1388, 21:1. P.S. 30:3.
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1. Public Corporations. Every town is a body corporate and politic,
and by its corporate name may sue anti be sued, prosecute and defend,
iii any court or elsewhere,
Ii. S. 31:1. C. S. 32:1. 5. 5. 34:1. 5. I~. 37:1. P. 5. 40:1. iii, 824. iv, 02. v,
13, 250. xii, 400. xvi, 450. xxiii, 83. xxxiv, 381. xxxv, 530. ~cxxvi, 284, 424,
xxxviii, 21. xxxix, 213. xli, ill. xliii, 842. xli,:, 414. lxviii, 341.

2. Parishes. All places incorporated by the name of parishes with
town privileges are towns, and ate entitled to the privileges, vested with
all the powers, and subject to ~l1 the liabilities, of towns.
31. S. 11:2, C. S. 32:2. G. S. 34:2. 5. I,. 37:2. P. 5. 40:2.

Powers

3. In General. Towns may purchase and hold i’eul and. personal es
tate. for the public uses of the inhabitants, and may sell and convey the
same; and may make any contracts which may be necessary and con
venient for the transaction of the public business of the town.
Ii. S. 31:3. C. S 32:3. 5. S. 34:3. 5. T~. 37:3. P. S. 40:3. ii. 20, 008. iii, 824,
v, 458. vii, 871. xlii, 125. lxx, 258, 387. lxxiii, 202. lxxx, 522.

4. Appropriations. Towns may at any legal meeting grant and vote
such sums of money as they shall judge necessary for the following pur
poses: -

I. Scnoons. For the support of schools and to build and repair school
houses.

II, 1’j~uPmis. To maintain the ~
IlL HIGHWAYS. To lay out, build and repair highways, sidewalks and

bridges.
IV. Liowrs. To light streets.
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V. MEETING-1~OUSES To repair meeting-houses owned by ~e lcwn, so
far as to render them useful for town purposes. P. L. Ch. ~ s. ~

VI. HOSPITALS. To aid hospitals. 1938 ~ ~ 2

VII. —--_, Faum ~ To obtain a, free hu~pinr uc *L~e use of
such inliabitaub of the towfl as have been entitled to receive assistance from
the town by reason of their indigent circumstances for not less than a year,
not exceeding three hundred dollars; or for the permanent endownient of ti
hospital bed for the use of such inhabitants, not exceeding five thousand
dollars.

VIII. Nu~si~~. To aid dispensaries established therein for tubercular
patients, not exceeding one tenth of one per cent of their valuation, and to
aid visiting or district nursing associations or the American Red dross.

IX. ENlISTMENTS, To encourage voluntary enlistments in case of war
Or rebellion.

X. b’IEHORIALS. To procure and establish a monument, memorial build
ing or testimonial to the services of soldiers and sailors of such town; to
celebrate the return of its soldiers, and to provide a hail or other suitable
meeting place for a post of the Grand Army of the Republic, located in the
town.

XL MESI0EIAT. DAY. To defray the expense of d,ecorating the graves
of soldiers, and sailors who have served in the army or navy’ of the United
Slates ia. time of war, not exceeding three hundred dollars yearly, to be
given to and expended by committees appointed by the Grand Army of the
Republic, the Spanish War Veterans or the American Legion, so long as they_~ -

shall continue the services of Memorial Day as originally established andp, L. Ch. 42,
now observed, and thereafter to such persons or organizations as shall con- P.1 -

tinue such services in the several towns. 1929 .

XII. Am.touuii~. To provide and maintain armories for militar-v or
ganizations stationed therein which form part of the New Hampshire
National Guard or reserve militia, not exceeding five hundred dollars a-early
for each organization.

XIII. Thaas. To provide means for tile extinguislutlent of fires.
XIV. I~1nn~.n1E$, ‘l’o e~tab1ish and mamlaini public libraries and rand

ing rooms, 01’ to assist in the maintenance of any library or reading room
that is kept open for the free use of all the inhabitants of the town.

XV. PAngs~ OEIIE’rEnIns, To establish and maintain parks and com
mons, cemeteries and receiving tombs, and for erecting markers or head
stones in any cemetery owned by the town.

X ‘II. SHADE Tng~s. To acquire, set out and maintain sii~d~ and orna
mental trees in highways, cemeteries, commons and other public places.

XVII. PLAY GBOUNDS, To establish and maintain suitable coasting and.
skating places, not exceeding five hundred dollars yearly, and to establish,
equip and maintain suitable places for public play grounds. -

XVIII. BAND’ don anats. To aid free public band concerts, not ex
ceeding eight hundred dollars yearly.

XIX. AUTERTISJI4tj. To issue and distribute circulars and oilier writ-
tell or printed matter calling attention to the resources and natural advan
tages of the town.

XX. Hiaroni~s. To prepare and publish the history of the town.
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XXI. Ono Holrn Wnax. To defray the expenses of observing old home
week, and for the celebration of anniversaries.

XXII. WEATILER Rxcoans. To maintain and record weather obserra
\ tions.

~ XXIII. Pnvsxci~rs. To support a resident physician, in towns which
~ otherwise would be without the services of such physician, the appropriatIon

to be expended in quarterlf payments.
XXIV. DETECTIoN or CalMs. To procure the detection and apprehen

sion of any person committing a felony therein.
XXV. Moms. To limit the ravages of and if possible to exterminate

the brown tail moth and other insect pests.
XXV.[. Oouxsua, in the case of towns which may be affected directly or

indirectly by any attenipied or actual abandonment of railroad facilities by
an railroad in this state, to employ counsel and defray other expenies mees
sary to duly protect its interests against and, if possible, to prevent such at
tempted or actual abandon mont of railroad transportation facilities.

XXVII. Ton-N CnARcias. To defray all necessary charges arising within
the town.
1S49, 861 :1. Il. 8. 31:4. C. S. 32:4. 1882, 2350:3. (3. S. 114:4. 1868, 1 :1, 26:1.
1872, 10 1. 1876, 39:1. 1876, 2:1. (3. L. 37:4, 9 46:10; 50:7. 1883, 69:3. 1889,
7:1 ; 82:7. 1’. 8. 40:4. 1691, 1:1. 1895, 211 :1. 1897, 23:1. 1899, 16:1, 2; 34:1.
1901. 8:1,; 17:1 ; 84:1. 1905. 15:7. 1909. 73:1. 1911, 81:1; 140:1, 1913,
98:1. 11111,,0S :1; 64:1. 1917, 225 :1. 1910, 17:1; 41:1. 1923, 27:1, 2. 1925, 11:1.
xxi, 51. xxvii, 104. xxxv, 189. xU, 63.9. xlv, 9, 126, 528. lzrii, 450, 309. lxvii,
341. lxx, 123. lxxi, 371, 471, 577. lcdi, 488, 548, lxxvii, 374. lxxciii, 387.
lxxx, 36.

5, —, At $pecial Meetings, No money shall be raised or appro
priated at any special town meeting except by vote by ballot, nor unless
the ballots cast’ at such meeting shall be equal in number to at least

‘,‘,~, /,ne half of the number of legal voters borne on tile cbeek-li~t of thu
~l, ~/ town at the annual or biennial election next preceding such special meet

~ ~ “/ ing; and, such check-list shall be used at any meeting upon the request
~ ~?/ of ten legal voters of the town. This section shall not apply to money

~.~/ to b~j~5saci foLtli~llublic defense or any military purpose in time o~’
P. L. Cli. 42, 1. 5

1937 Cli. 56, a I & 3
,‘-..,, / i876,’z’m~rsm~—vz~—r, S. 40:4. 1917, 167 :1.

6. —, For Holidays. City councils may, at any legal meeting,
grant and vote money, not exceeding five hundred dollars, for providing
municipal Christmas trees or for public patriotic exercises for Memorial
Day, IndepenLlence Day 01’ other holidays.
1909, 77:1. 1021, 42:1.

7. Contract with. Hospital. The treasurer of any town or city which
provides a free hospital bed, shall make a contract with the hospital
concerning the admission of patients, and the rates, rules and i’egnla
tions governing such admission shall be approved by the selectmen of
towns or the city council of cities before the payment of any money to
the hospital.
1890, 13 :3.

8. Assessors’ Association. For the encouragement of equitable taxa
tion and the education of public officials in tax problems, each town and
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city shall annually pay to the New Hampshire Assessors’ Association
:- the sum of two dollars, which shall provide annual membership in said

association for the selectmen, assessors, town or city clerks, treasurers
and collectors.
1921, 51 :1.

9. Legislative Counsel, Towns may at any legal meeting authorize
the employment by the selectmen of counsel in legislative matters in
which the town is directly or indirectly interested, or may ratify the
previous employment by the selectmen of such counsel and may grant
and vote money therefor.
1901, 82:1.

Emergency Borrowing

10. When Allowed, Towns may incur indebtedness and issue notes
fur temporary loarci, other than loans in anticipation of ta~tcs, ill any
case where moneys belonging to them are lost or rendered unavailable
through any default, suspension of payment or other casualty. They
may proceed in like manner where moneys received for the use of a
school or village district2 but not yet paid. over thereto, arc so lost
or rendered unavailable.

• 1965, ~ :1.
11, Method. The power may be exercised iii cities by a two-thirds

vote of the city councils. It may be exercised by the selectmen of
towns and the governing boards of districts without vote of tile inhabit~
ants in town or district meeting. Provided, that no sum in excess of one
hundred thousand d,ollars shall he so borrowed without vote of the
city, town or district.
1825, 1:1.

12. Amount; Debt Limit. Loans so ellceted 511511 not exceed. tile
amount of the funds so lost or unavailable; and the proceeds thereof
shall be held in lieu of such funds and applied to the same uses. The
loans shall not be included in determining the authorized borrowing
eapaeity of the municipality.
1825, 1:1.

13. Due Date; Refunding. The notes originally issued for such
loans shall be payable not later than the tenth day of December follow
ing tile next annual tax assessment after their issue; but by vote of
the city councils, or at a legal town or district meeting, such notes may
be renewed from time to time in whole or in part pending deterinina
tica of tile amount recoverable on account of the funds, or may be re
funded in whole or in part by tile issue of bonds of the municipality sub
jeet in all other respects to the provisions of chapter 59.

:~:..1’J25, 1:1.

14. Recovered Funds. Whenever such municipality recovers any
portion of the funds, the net sum so recovered shall be applied to the
payment of any balance remaining unpaid on such motes or bonds,
1926, 1:7.

Forestry

1~. Purohase. Towns may at any legal meeting grant and vote such

[Cix. 42
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sums of money as they shafl judge necesSary to purchase, manage and
improve lands for the purpose of growing wood and timber.
1013, 27:1.

16, Management. Any lands so purchased shall be managed under
the direction of the state forester.
1913, 27 :2.

- 17. Proceeds. After deducting necessary expenses, the net proceeds
from the sale of wood and timber front such lands shall be paid into the
town treasury.
1913, 27 :8.

Trust Funds

18. In General. Towns may take and hold in. trust gifts, legacies
and devises made to them for the establishment, maintenance and care
of libraries, reading-rooms, parks, cemeteries and burial lots, the plant
ing and care of shade and ornamental trees upon their highways and
other public places, and, for any other public purpose that is not foreign
to their institution or incompatible with the objects of their organiza
tion.
G. I,. 49:7; 80:3, P. 3. 40:3. 1901, 83:1. 1907, 70:1. liv-, 18. lxvii, ‘180. lxix,
381. lxxvii, 113.

19. For Cemeteries. Towns shall take and hold in trust gifts, lega
cies and devises made to them for the care of cemeteries and ~uri~1 lots
when the terms of the gift, legacy or devise do not impose any liability
upon the town beyond the amount of the gift, legacy or davise and the
income thereof.
G. L. 49:7; 80:3. P. S. 40:5. 1901, 83 c-i.. 1907, 70:1. liv, 15. lxix, 38]. lxxvii,
co. lxxx, 36.

21. Trustees. All such trusts shall be administered by a board of
three trustees. One trustee shall be elected by ballot at each annual
town meeting for a term of three years. The election shall be under
a proper article in the warrant and upon a separate ballot. Vacancies
shall be filled by the selectmen for the remainder of the term. In cities
said trustees shall be chosen and hold their office for such term as shall
be provided for by city ordinance.
1015, 162:2.

22. Custody; Investments. The trustees shall have the custody of
all trust funds held by their town. The funds shall be invested only
by deposit in some savings bank in this state, or in bonds, notes or other
obligations of the United States government, or in state, county, town,
city and school district bonds and the notes of towns or cities in this
state; and when so invested the trustees shall not be liable for the loss
thereof. The trustees may retain investments as received froni donors)
until the maturity thereof. ~. L. ~h. 42, s. 22
1915, 102:3. 1917, 15:1; 171:1. 1929 Ch. 100

20. —, Optional, Towns may receive from cemetery associations
or individuals funds for the care of cemeteries or any lot therein, and
the income thereof shall be expended by the town in accordance with
the terms of the trust or contract under which the funds were received.
0. T~. 49 :7; 50:3. P. 8. 40:5. 1901, 83:1. 1007, 70:1. liv, 18. lxxvii, 60.

23. Expenditures. Such funds, or the income thereof, to be expended,
shall be paid to trustees or agents of the town established to carry out
the objects designated by such trusts, and, if there be no such trustees
or agents, then. such expenditures shall be made by the full board of
town trustees.
19-15, 162 :3. 1919, 96 :1.

24. Audit. The accounts of the trustees shall be audited annually
by the auditor of the town, the securities shall be exhibited to the audi
tor, and. he shall certify the facts found by his audit and the list of all
securities held. The trustees shall submit to the auditor a detailed state
ment of the securities held by them and the particular trust to which
they belong, and exhibit to him a statement of all receipts and expendi
tures with propel vouchers. The reports of the trustees and of the
auditor shall be printed in the annual report of the town.
1918, 162 :3,

25. Records. The trustees shall keep a record of all trusts in a record
book, which shall be open to the inspection of all persons in their town.
1915, 162 :3.

26. Compensation. The trustees shall serve without pay, but their
actual expenses shall be paid by the town.
1016, 102 :1,

27. Bond. The trustees shall give a bond in such sum as the town
shall direct, the expense thereof to be paid by the town. The expenses
of said trustees and the expense of their bond shall be charged as inci
dental town charges.
1915, 162 :3.

28. Deposits. Deposits in savings banks shall be made in the name of
the town which holds the same in trust, and it shall appear upon the
book thereof that the same is a trust fund.
1918, 162:7.

29. Payment by Towns. Each town. shall pay over to the trustees
the full amount of its trust funds.
1915, 162:6.

Power to Make By-Laws

30. Purposes; Penalties. Towns may. make by-laws for the care,
protection, preservation and use of the public cemeteries, parks, com
mons, libraries and other public institutions of the town; for the pre
vention of the going at large of horses and other domestic aniniaqs in
any public place in the town; for tile observance of Memorial Day, where
by interference with and disturbance of ~the exercises held under the
auspices of the Grand Army of the Republic for such observance, by
processions, sports, games or other holiday exercises, may be prohibited;
to regulate the use of mufflers upon boats and vessels propelled by gaso
line or naptha’ and operating upon the waters within the town limits;
respecting the kindling, guarding and safe-keeping of fires, and for
removing all combustible materials from any building or place, as the
safety of prQperty in the town may require; to regulate the operation
of vehicles, except by railways as common carriers, upon their streets;
to regulate the conduct of public dances~ and for making and ordering
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their prudential affairs. They may appoint all such officers as may be
necessary to carry the by-laws into effect, and may enforce their observ
ance by suitable penalties not exceeding ten dollars for each offense, to
errure to such uses as they may direct.
ILS.IT:G 1. 1S-l0.242:~. C.S.S2:{i.7.5. (LS 3’:5.G.7:42:i. (i.1.17:1,&7:
49:6. P. S. 40:7, 8. 1991, 8 :1. 1909, 94:1. 1910, 80:3. 1928, 140:1. lxix, 30, 171.

31. When in Force. By-laws adopted by any town without liiuita
tion shall continue in force until altered or annulled by vote of the
town or by-law.
It. S. 31:8. C. 6. 32:9. 0.6.04:8. 0. L 37:8. P.S. 40:12.

Public Play Grounds

32. Establishment; Management. Any town may take land within
the municipal limits in fee by gift, purchase or right of eminent domain,
Or may lease the same; and may prepare, ecluip and maintain it, or any
other land belonging to the municipality and suitable for the purpose,
as a publie play ground; may conduct and promote thereon play and
recreation activities; may equip and operate neighborhood center build
ings; may operate public baths and swimming pools; and may employ
such play leaders, play ground instructors, supervisors, recreatiomi secre
tary, or superintendent and other officials as it deems best.
1917, 86 P. L. Cli. 42, ~

1927 Cli. 93
33. Tax. Any town many raise ammnually a specIfic number of cents

on each one hundred dollars of assessed valuation to be used for the
purposes described in section 32.
19.17, 56 :2.

34. Officials. The powers conferred by section 32 may be exercised
by a recreation commission, by the school board, or by the park board,
or may be divided between such recreation commission, school board
and park board, or any of them, according as the town may decide.
1917, so :3 -

35. Commission. If any town shall decide that the above powers
shall be exercised by a recre~.tiou coninmission it shall consist of five
citizens of such municipality, who shall serve without pay. The two
persons first appointed shall serve for three years; the two persons next
appointed for two years; the ~ftht person appointed for one year. Their
successors shall be appointed for three years. Vacancies as thicy occur
shall be filled for the unexpired term only.
1917, 86 :6.

36. —, Organization. The commission shall ft-oat their own num
ber elect a chairman, secretary and other necessary officers to serve
for one year, or until their successors are elected. The commission shall
have power to adopt rules of procedure and prescribe regulations for
the conduct of all business within its jurisdiction.
1917, 50 :5

37. Use of Public Property. School houses and lands in charge of
school boards, parks, commons and other similar grounds in charge of
any hoard may be used for play ground and recreation activities, upon
the paymeut of the expenses incident thereto, when such use will not
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interfere with the use of school property for educational purposes, or
of public grounds for park purposes.
1917, 86:7, 9.

38,.—___, Refusal, Sc~mool boards and those in chatge of parks and
- other public grounds may refuse the use of the premises under their

charge for play ground and recreation activities, if such interference
would otherwise result.
1917, 86 :7, 9,

Powers as to Shade and Ornamental Trees
39. Regulations. Towns may make regulations from time to time

for the planting, Protection end preservation of the shade and orna
mental trees situated upon any lands within the limits of the town ap
propriated to public uses.
1881, 2509:1. C. S. S’4:9. 1808, 1:6. 0. 1~. 17:9. 1889, 82:1. P. S. 405. xxxv,
287. lxxii, 453~

40, Rights of Owners. Nothing in this subdivisjo~ shell he construed
to deprive the owner of real estate of the right to plant, rear and pro
tect any ti-ce between the carriage path and sidewalk iii any public
street or highway on which his estate is ~-ituate, if it does not interfere
with the Public travel.
1861, 2502 :3. 0. 6. 34:11. G: ~ 37:11. P. S. 40:11. xxxv, 267. lxxli, 4s~.

Liability for Riots, etc.
41, Town’s Liability, If persons, unlawfully, riotously and tuniul

tuously assembled, shall injure or destroy any property, real or pet-
sonal, time town within t~hme limits of which such propei-tr is situate shalt
be liable to the owner thereof for the damages su~ered by hint, in an
action on the case.
1884, 1819:1. 0. S. 31:12. 0. L. 37:12. P. 6. 40:13. xi-, 189. xii-, 53, 214. xlviii,
196, 211. lviii, 485.

42, , Limitation. No persoit shall be entitled to the benefits of
the foregoing provision if it shall appear that the destructiomi of his
property was caused by his illegal or improper conduct, nor unless it
be made to appeat’ that he, upon knowledge had of the Intention or
attempt to destroy his property, or to collect a mob for such purpose,
sufficient time intervening, gave notice thereof to the mayor, one of the
selectmen, or a justice of the peace of the town in which the pro~evty
was situate. P. L. Ci,. 42,
1884, 1619:2. G. S. 34:13, 0. L. 37:13. P. S. ‘10:14. xlv, 214. xlviil. 196. 211, 1929 Cli. I

43. Recovery Over, Any town which shall pay ammy stint of utoney,
under the provisions.of section 41, niay recover time same, in an action
on the ease, against any one, or against two or mom-c jointly, who shall
have injured or destroyed the property.
1854. 1519:4. G~ S. 84:15. 0. L: 37:15. P. S. 40:15.

44. Use of Militia. The mayor of amiy city and the selectmen of any
town are authorized, at the expense of the city or town, to call out suf
ficient military force to suppress or prevent a mob or riot within its
limits.
1$~4. 1819:3. 0. 5. 34:14. (4. L. 37:14. P. 5. ‘10:16,

180
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Pensions
dfi. Limitations. Towns may grant pensions to an amount not le~s

than one hundred dollars nor more than five hundred dollars a year to
any fireman, police officer or constable, who, by reason of permanent dis
ability directly incurred in the performance of his official duty, is no
longer able to perform active service in such capacity, or who has served
faithfully for not less than twemty-’five years provi,ded. that, no nansion
shall be granted for more than one year at a time.j I” L. Ch. 42, 45
1907, SS:1, 2. 1911. 107:1. tOil C . 17

46. Adoption of Provisions. The provisions of the foregoing section
way be adopted by any town by a major vote of the legal voters thereof
at any regular election duly warned and holdcn therein in the warrant
for which due notice is given of the intention to act upon the matter.
At such election the following question shall be submitted to the voters:
“Are you in favor of adopting the law to provide a pension for fire
men, police officers and constablesi” Said provisions may he adopted
by any city by major vote of the city councils.
1907, 85 :3. 1902, 115 :1.

47. Administration. ‘When such provisions have been adopted the
city councils of the city or the selectmen of the town shall thereafter,
under such regulations and restrictions and subject to such provisions
as they may by vote or ordinance prescribe, grant pensions as herein
authorized.
1907, 85 :4.

Zoning Regulations

48. Grant of Power. For the purpose of promoting health, safety,
morals, or the general w&J,fare of the community, the legislative body of
any city or town is empowered to regulate and restrict the height, num
ber of stories and size of buildings and other structures, the percentage
of lot that may be occupied, the size of yards, courts and other open
spaces, the density of population and the location and use of buildings,
structures and land for trade, industry, residence or other ptu’poses.
1025, 92 :1.

49. Districts. For any or all of said purposes the local legislative
body may divide the nnuiicipality into districts of such number, shape
and area as may be deemed best suited to carry out the purposes hereof;
and within such districts it may regulate and restrict the erection, con
struction, reconstruction, alteration, repair, or use of buildings, struc
tures, or land, Ali such regulations shall be uniform for each class or
kind of buildings throughout each district, but the regulations in one
district may differ from those in other districts.
1925, 92:2,

50. Purposes in View. Such regulations shall be made. in accord
ance with a com~reheusive plan and designed to lessen congestion in the
streets; to secure safety from fire, panic and other dangers; to promote
health and the general welfare; to provide adequate light and air; to
prevent the overcrowding of laud; to avoid undue concentration ol! pop
ulation; to facilitate the adequate provision of transportation, water,
sewerage, schools, parks and other public requirements. Such regula
tions shall be made with reasonable consideration, among other things,

?OwEE~ AND-DOTjE~ OF TOWNS

to the eharact~r of the district and its peculiar suitability for particulsi’
uses, and with a view to Conserving the value of buildings and encour
aging th~ most appropriate use of land throughout such ntunieipaljt1~
A regulation made under this subdivision shall not apply to existing
struettu’es hoi’ to the enistiiig use of any building, but it shall apply to
any alteration of a ‘building for use for a purpose or in a man
ner substantially different from the use to which it was put before alter
ation. A building used or to be used by a public service eorporatioij
may be exempted from the operation of any regulation made under thuis
subdivision if upon petition of the corporation the public service com
mission shall after a public hearing decide that the lresellt Or Proposed
situation of the building in question is reasoiaabW necessary for the con
venience or welfare of the public.
1925, 92 :3.

51. hIethio~ of Enaotment. The legislative body of suck municipality
~hahI provide for the manner in which such regulatio~~ and restrictions
and the boundaries of such districts shall be determined, established and
enforced, and front time to time amended. No such regulation, restriction
or bounclaj.v shall become effective or be altered until after a public hear
iitg in l’elation thereto, at which Parties in interest and ~itjzens shall have
an opportunity to be heard. At least fifteen days’ notice of the time and
place of such hearing shall be published in a paper of genez’al circulation,
in such municipality
1925, 90:4.

52. —, Changes. Such reguIation~, restrictions and boundaries
may from time to time be amended 05’ repealed. In case of a protest
against such change, signed by the owners of twenty per cent
either of tile area of the lots iflcluded in such proposed change, or of
those inirnediately adjacent in tile lear thereof extending one hundred
feet therefrom, or of those directly opposite thereto extendjbg one hun.
dred feet from the street frontage of such opposite lots, such tunienci
ment shall not be~oine effective except by the favorable vote of three
foniths of all the membeis of the legislative body of such municipality
1925, 02:9.

53. Zoning Conm~jssjon. Such legislative bo’dy shall appoint a zon
ing eonunis5jan to recommend the boundaries of the various original
districts and appropriate regulatio~~ to be enforced therein, Such
eominjssioit shall make a preliminary report and hold Public hearings
thereon before submitting it~ final report, and such legislative body shall
not bold its public hearings or take action until it has received flue final
report of such eoinmsSj~~
1935, 92 :6.

54, Board of Adjustment Such local legislatjy~ body shall Provide
for the appointutejit of a board of adjustment and in regulations and re
strictions adopted pursuant to the authority hereof shall provide that
the said board may, in appropriate eases and subject to appro
priate condition5 and safeguards, make special exceptiosis to the ‘terms
of the ordinance in harmony with its general purpose and intent and in
accordance with general or specific rules therein contained
1925, 92 :7.
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55. —, Members; Eèmoval; Vacancies. The board of adjustment
shall consist of live members, each to be appointed for a term of th•ree
years and removable for cause by the appointing authority upon writ
ten charges and after public bearing. Vacancies shall be filled for the
unexpired term. PLa4~~~
192.5, 92:7. I9~5 ~: 2;: ~: ~‘

56, —, Procedure. ‘Phe board~haU adopt rules in accordance with
the provisions of the ordinances. Meetings of the board shall be held at
the call of the chairman and at such other times as the board may deter
mine. Such chairman, or in Ins absence the acting chairman, may ad
minister oaths and compel the attendance of witnesses. All meetings of
the board shall be open to the public. The board shall keep minutes
of its proceedings, showing the vote of each member upon each ques
tion, or, if absent or failing to vote, indicating such fact, and shall keep
records of its examinations and other official actions, all of which shall
be immediately filed in the office of the board and shall be a public record.
1925, 92 :7,

57. —, Appeals to Board, Appeals to the board of adjustment
may be taken by any person aggrieved or by any officer, department,
board, or bureau of the municipality affected by any decision of the
administrative officer. Such appeal shall be taken within a reasonable
time, as provided by the rules of the board, by filing with the officer
from whom the appeal is taken and with the board a notice of appeal
specifying the grounds thereof. The offle~r from whom the appeal is
taken shall forthwith transmit to the board all the papers constituting
the record upon which the action appealed from was taken.
1925, 92:7.

58. —, Effect of Appeal. An appeal stays all proceedings under
the action appealed from, unless the officer froni whom the appeal is
taken certifies to the board of adjustment after notice of appeal shall
have been filed with him that by reason of facts stated in the certificate
a stay would, in his opinion, cause imminent peril to life or property. In
such case proceedings shall not be stayed otherwise than by a restraining
order which may be granted by the board or by the superior court on
notice to the officer from whom the appeal is taken and cause shown.
1925, 92:7.

59, —, Notice of Hearing. The board of adjustment shall fix a
reasonable time for the hearing of the app~ial, give public notice thereof,
as well as notice to the parties in interest, and decide the sam~ within a
reasonable time. Upon the hearing any party may appear in person or
by agent or attorney.
11125, £12 :7.

60. —, Powers of Board. The board of adjcstment shall have the
h’ollowing powers:

I. To hear and decide appeals where it is alleged there is error in
any order, requirement, decision, or determination made by an admin
istrative official in the enforcement hereof or of any ordinance adopted
pursuant thereto.

II. To hear and decide special exceptions to the terms of the ordinance
upon 4vhich such board is required to pass under such ordinance.
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61. Appeals to Court. Any person aggrieved by any decision of the
board of adjustment, or any decision of the legislative body of such mu
nicipality in regard to its plan of zoning, or any taxpayer, or any offieei’,
department, board or bureau of the municipality, may apply to the supe
rior court, within thirty days after the action complained of has been
recorded, by a sworn petition, setting forth that such decision is illegal
or unreasonable, in whole or in part, specifying the grounds upon which
the same is claimed to be illegal or unreasonable
£225, 22 :7.

191
HI. To authorize upon appeal in specific oases such variance from the

terms of the ordinance as will not ‘he cont.fary to the public interest,
where, ‘owing to special conditions, a literal enforcement of the provi
sions of the ordinance will result in unnecessary hardship, and so that
the spirit of the ordinance shall he observed and substantial justice
done. -

IV. In exercising the above-mentioned powers such board may, in
confor~riity with tho provisions hereof, reverse or affirm, wholly or
partly, or may modify the order, requiremnelit, decision, or determination
appealed from and may make such order, or decision, as ought to be
made, and to that end shall have all the powers of the officer from whom
the appeal is taken.

V. ‘l’he Concurring vote of four niembers of the board shalt be neces
sary to reverse any action of such administrative official, or to decide in
favor of the applicant on any matter Upon whieh it is required to pass
under any such ordinance, or to effect auy variation in such ordinance

~. 1529, 92 :7,

62, •, Procedure. The court shall direct the record in the matter
~ appealed from to be laid before it, hear the evidence and make such
~“ order approving, modifying or setting aside the decision appealed from

as justice may require, and may make a new order as a substitute for
~ the order of the board. The filing of the petition shall not stay proceed
~. ings upon the decision appealed from, but the court may, on appliea
~ .,tion, notice to the board and on causç shown, grant a restraining order,
~ 1929, 92 :7.

63. —, Certifying Record. An order of court to send up the record
may be complied with by filing either time original papers or duly Certi
fled copies thereof, or of stick portions thereof as the order may specify,

~ together with a certified statement of such other facts as show the
~c~-gronnds of the action appealed from.

1~29, 92:7.
~: 64. —, Hearing, etc. ‘I’he court may take evidence or appoint a
~:refcree to take such evidence as it may direct arid report the same with
i~. his findiimgs of fact and conclusions of law.
~:- 1225, 92:7.

~5. , Costs. Coats shall not be allowed against the board unless
it shall appear to the Court that it acted with gross negligence, or in bad

p~’ faith; or with malice in making the decision appealed from.
~i: 1925, 92 :7.
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66, —, Speedy Hearing. All proceedings wider this subdivision
shall be entitled to a speedy hearing.
1925, 92 :7.

67. Remedies for Violations. In case any building or structure is
erected, constructed, reconstructed, altered, repaired, converted, or main
tained, or any building, structure, or laud is used in violation hereof or
of any ordinance or other regulation iaad~ under authority conferred
hereby, the proper local authorities of the municipality, in addition to
other remedies, may institute any appropriate action or proceedings to
prevent such unlawful action to restrain, correct, or abate such viola
timi, to prevent the occupancy of the building, structure or land, or any
illegal act or use in or about such Premises.
1925, 92:8.

68. Conflicting Provisions. Whenever the regulations made under
the authority hereof auger from those prescribed by any statute, ordi
nance, or other regulation, that provision which imposes the greater re
striction or the higher stai~darcl shall govern. P. L. Cli. -[2, ~, 59
1025. 22 :9. nid £5a n sse, ice.

1929 Cli. 90

Miscellaneous

69. Stock Voting, The selectmen of any town holding stock in any
railroad as trustee or otherwise are authorized to vote thereon at all
meetings of such corporation, and may appoint, in writing, an agent for
that purpose.
1864, 2890:5. 0. S. 34:20. G. L. 37:17. P. 5. 40:15. ~onst. ArL 6. li-i 514.

70. Soliciting Funds. The right to grant permits for soliciting funds
for charitable purposes and for the sale of tags, flowers or other objects
for charitable purposes is vested in that official of a city or town who
administers its public charity funds.
12:13, 121 :1.

71. Taking of Land. Whenever any town cannot obtain by contract,
for a reasonable p11cc, any land required for public use, such land may
be taken, the damages assessed, and the same remedies and proceedings
had as in case ci laying out highways by selectmen.
1872, 38:1. P. S. 40:5. lxvii, 480, 482, L’exv, 291. lxxviii, 388.

72. Town Seal. Every town shall provide for the use of its town
clerk an official seal, bearing the name of the tøwu and the date of its
incorporation, and of such general design as may be approveu oy 1h6
selectmen thereof. PaperS issued from the office of the town clerk may
be attested therewith.
1917, 149 :1.

73. Fiscal Year. rj.j18 fiscal year of towns, village precincts and de’
partments thereof, excepting school districts, shall end on January
thirty-first.
1869, 28:4. 0. L. 10:10. P. S. 43:49. 1393, 24:1. 1915, 109:1. 1917, 199 :9. 10.

74. Budget. Immediately upon the close of the fiscal year tire budget
committee in towns where such committees exist, otherwise the select-

11 ON1tj1p~j, WAT -WO~ic~

men, shall prepare a budget on blanks prescribed by the tax commission.
Such budget shall be posted with the town warrant and shall be printed
in the town report at least one week before the date of the towh meet
ing.
1917, 120:8.

75. Autioipatjó~ of Taxes. Cities may, by a two-thirds vote of their
City councils, and towns, by a major vote of their legal voters in a legally
warned town meeting, -.lncur debts for temporary loans in anticipation
of the taxes of the municipal year in which such debts are incurred and
expressly made payable therefrom by such vote. Such loans shall be
payable within one year after the date of ineurrence, and shall not be
reckoned in determining the authorized limit of indebtedness.
1907, 21 :1.

76. Standard Time. The standard time within the state shall be
based on the mean asLronomici~t time of the seventy-fifth degree of longi
tude west from Greenwich, known and designated by the federal statute
as “United States Standard Eastern Time.” It shall be unlawful for
any town or other sniuhicipality to vote for, or otherwise establish, any
other system of time. Aiiy violation of this section shall be punishable
by a fine of not more than five hundred dollars.
1921, 15 :1. 1929, 105:1, 2.

Section
~. Ilfunicipal power
2. ‘.t’nkiog property’
3. .Azsessment,~ of damages
‘I. Supply contracte
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5. Powelu; election
9. Appojntn~e~

CHAPTER 43

MUN1Cip~ij, WATJ3R-WOnL~s

1. Municipal Power. Any town or legally organized village dis
trict within the s~ate, whenever by majority vote of the legal voters
of said town or district, at a regular meeting, or by a two-thirds vote
at a duly notified special meeting, they shall vote to do so, may construct,
manage, maintain and own suitable water-works for the purpose of in
troducing into and distributing through any portions of said town or
district an adequate supply of water for extinguishing fires and for the
use of its citizens and others, and for such other public, private and
mechanical purposes as said town or district may from time to time
authorize and direct and for that purpose may take, purchase and hold,
in fee simple or otherwise, any real or personal estate and any rights
therein, and water-rights, ‘and do all other things necessary for carry
ing into erect the purposes of this chapter; and may excavate and dig
canals and ditches in any street, place, square, passageway, highway,
common or other land or place, over or through which it may be deemed
necessary and proper for building, constructing and extending said
water-works, and may relay, change, enlarge and extend the same from
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66. —, Speedy Hearing. All proeeecThigs ‘under this subdivision
shall be entitled to a speedy hearing.
~925, 82:7.

67. Remedies for Violations. lxi case any building or structure is
erected, constructed, reconstructed, altered, repaired, converted., or main
taixied, or any building, structure, or land is used in violation hereof or’
of any ordinance or other re~alation madø ‘under authority conferred
hereby, the proper local authorities of the municipality, in addition to
other remedies, may institute any appropriate action or proceedings to
preveul such ‘unlawful aetion to restrain, correct, or abate such viola
tion, to prevent the occupancy of the building, structure or land, or any
illegal act or use in or about such premises
1925, 02:8.

68, Conflicting Provisions. Whenever the regulations made ‘under
the authority hereof differ from those prescribed by any statute, ordi
nance, or other regulation, that provision which imposes the greater re
striction or the higher standard shall govern. ~, 1.. ~ .~i, ~. ~

as ~a. ud,I 68a to 68c inc.1929 Cli. 50

MisceUnneOus

69. Stoek Voting. The selectmen of any town holding st~ek in any
railroad as trustee or otherwise are authorized to vote thereon at aU
meetings of such corporation, and may appoint, in ‘writing, an agent for
that purpose.
1564, 5890:5. 6. 3. 33:10. 6. b. 37:17. P. 8. .io:is. Coast. 1..zt. 5. lvi, 514.

70. SoLiciting Funds. The right to grant permits for soliciting funds
for charitable purposes and, for the sale of tags, flowers or other objects
for charitable purposes is vested in that official of a city or town who
administers it~ public charity funds.
~ ~

71. Taking of Land. Whenever any town cannot obtain by contract,
for a reasonable price, any laud required for public use, such land may
be taken, the damages assessed, and the same remedies and proceedings
had as in ease of laying out highways by selectmen.
1872, 33:1 • P. S. 40:6. 3avii. 480, 482. lxxi’, 281. lxxviii, 363.

72. Town Seal. Every town ~hail provide for the use of its town
clerk an official seal, bearing the name of the town and the date of its
incorporation, end of Such general design as may ue approV8Ct oy ~lit~
selectman thereof. Papers issued from the office ot the town clerk may
be attested therewith.
2011, 149 :1.

73. Fiscal Year. The fiscal year of towns, village precincts and da
partuients thereof, excepting school districts, shall end on January
thirty-first.
1569, 26:4. G. I~. 40:10. P. 5. 4~:49. 1823, 24:1. lOiS, 102:1. 1917, 129:9, 10.

74. Thidget. Immediately upon the close of the fiscal year tfc budget
committee in towns where such committees exist, otherwise the seleas
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men, shall prepare a budget on blanks prescribed by the tax commission.
Such budget shall be posted with the town warrant and shalL be printed
in. the town report at least one week before the date of the towii meet
in~.
1917, 122:8.

76. Anticipation of Taxes. Cities may, by a two-thirds vote of their
city councils, and towns, by a major vote of their legal voters in a legally
warned town meeting, incur debts for temporary loans in anticipation
of the taxes of the municipal year in which such debts are incurred and
expressly made payable therefrom by such vote. Suck loans shall be
payable within one year after the data of incurrcnee, and shall not be
reckoned in determining the authorized Limit of indebtedness.
1907, 21:1.

76. Standard Time. The standard time within the state shall be
based on the mean. astronomical time of the seventy-fifth degree of longi
tude west from Greenwich, known and designated by the federal statute
as “United States Standard Eastern Time.” It shalt be milawful for
any town or other municipality to vote for, or otherwise establish, any
other system of thus. Any violation of this section shall be punishable
by a fine of not more than live hundred dollars.
1921, 15:1. 1923, 105:1, 2.

Section
1. MunIcipal po’xver
2. Taldag property
3. .5ecemxnezzt of damages
4. Supply eontract~

wxrra ooussosxosrss
S. Powers; election
6. Appointment

CHAPTER 43

?tLUNICLPAL WATER-WOBICS

1. MunicIpal Power. Any town or legally organized village dis
trict within the state, whenever by majority vote of the legal voters
of said town or district, at a regular meeting, or by a two-thirds vote
at a duly notified special meeting, they ahall vote to do so, zany construct,
manage, maintain and own suitable ‘water-works for the purpose of in
troducing into and distributing through any portions of said town or
district an adequate supply of water for extinguishing fires and for the
ass of its citizens and others, ad for such other public, private and
mechanical purposes as said town or district may from time to time
authorize and direct; and for that purpose may take, purchase and hold,
in fee simple or otherwise, any real or personal estate and any rights
therein, and water-rights, and. do all other things necessary for carry
ing into effect the purposes of this chapter; and may excavate and dig
canals and. ditches in. any street, place, square, passageway, highway,
common or other land or place, over gr through which it may be deemed
necessary and proper for building, constructing and extending said
water-works, and may relay, change, enlarge and extend the seine from
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15. Taking property



[Cs. 43 Cx. 43]194 ~vuicip~n w~&vxn-wOnxs

time to time, whenever it shall deem necessary, and repair the same at
pleasure, bwving due regard for the safety and welfare of its citizens
and security of the public travel.
1981, 126 :1. Lxxiv, 524.

2. Taking Property. They may cuter upon and take water front, and -:
take and appropriate, any streams, springs, ponds or subterranean sources
of water witbiu the boundaries of the town 80 voting, or of the town in
which the district so voting Is located, not belonging to any aqueduct
company, said secure the same by fence or otherwise, and may dig
canals, ditches, make excavations or reservoirs, through, over, in or
upon such land, or inelosure through which it may be necessary for said
water-works to be or to exist, for the purpose of obtaining, holding, can-
serving or conducting water for said purposes and. placing such pipes or
other materials or works as may be necessary for building and operating
such water-works or for repairing the same.
1907, 125:2.

3, Assessment of Damages. If it shall be necessary to enter upon and
appropriate any stream, spring, pond or subterranean source, or any
land for the purposes aforesaid, or to raise or lower the level of the
same by dams or otherwise, and if said town or district ~haIl not agree
with the owner thereof for the damage that may be done by the town
or district, or such owner shah be unknown, the town or district, or the
owner or party insured, may apply to the superior court for the county
within which the property is situated to have the same laid out and
the damages determined, and the court shall proceed as upon a petition
thereto for laying out a highway.
1907, 126:2.

4. Supply Contracts, Said towns and districts may contract with in
dividuals and corporations, whether cithens of the town or district or
not, and with other municipalities and with individuals and corpora-•
tions located in othe~ municipalities, for supplying them with water for~
any of the purposes herein named or contemplated, and may make such
contraetd, and establish such regulations and tofls for the use of water for
any of such purposes, as may from time to time be deemed proper and
necessary to enjoy the provisions hereof.
1901, 126:8. 1915, 122:1.

Water Conunissioners

5. Powers; Election. For the more convenient management of said -

water-works a town or district may vest the construction, management,
control and direction of the name in a board of water commissionera,
to consist of three or more citizens of such town or district, said. corn
snissioners to have stick powers amid duties relating to the construction, -

control amid management thereof as the town or district may prescribe.
Their term of- office ahall be for three years ‘amid until their successors
are elected and qualified. ~l~he- first board of commissioners may be ‘~

chosen for terms of one, two and three years respectively by the legal
voters of the town or district, at the same meeting in. which the pro
visions of this chapter are a~~epted, or at any ~peeial meeting there
after called for that purpose, and their successors sb~ll. be elected at

1W XCI wATxm-wozurs 19~

each annual máetiug thereafter, in maimer or form as the town or dis
Crict may determine; provided,, that the term of service of the commis
sioners first elected shall be desigmited at the time of their election.
1907, 126:4,

8. App~iutment, The commissioners may be ap~oiuted by the select
men of the town, or by the commissioners of the district if the town or
district fail, to elect, or shall vote to authorize the selectmen or commis

~ sionera to appoint.
1907, 126:4.

7. Compensation; Organization, The compensation of the commis
-. sioners shall be fixed by the town or district. They shall be sworn to

~ the faithiti] discharge of their duties. They shall annually organize by
choosing one of their number as chairman of their board. They shall
appoint a clerk and a superintendent of the works and such other officers
as they may deem necessary, and shall thereupon furnish a certificate

- of such organization to the town or district clerk who shall record the
in ‘his records. The commissioners shall fix the compensation of all

• officers and ng-euts appointed by the~n, and all officers and agents shall
~ ha sworn to the faithful discharge of their duties,

1907, 126:6.

8. Vacancy-. Whenever a vacancy shall occur in said board from
any cause the remaining members shall fill suck vacancy temporarily
by appointing a citizen of said town or district in writing, which ap

• pointment shall be flied with the town or district clerk and recorded by
~: him in his records, The person so appointed shall hold office until the
~. next annual town or district meeting, when the town or district shall~
~, elect a commissioner for the unexpired term.
~ 1907, 126:5,

9. Repozts. The commissioners shall annually make a report to the
(~ :town or district, at the time other town or district officers report, of the
~-~: condition of the water-wor1~s financially and otherwise, showing the
~.. funds belonging to their department suit the expenses and income there
ii~V of, with such other facts and information as the inhabitants should have,
~ which report shall be published iii the annual report of the town or
~ district. -

- 1207, 126:5. -

htiaceflaueous

- 10. Taza.tion; Berro~ying. Towns and di~triets may at any iuuiual,
~ special or biennial meeting, by a major vote of those present arid voting,
~-~ñiise by taxation and appropriate, or borrow on the credit of the town
~ ár district, such sums of money as may from time to time be deemed
~ aece ary and expedient, for the purpose of this chapter, such indebted
~: ~‘uess not to exceed at amly one time ten per cent of the valuation of the
~i-~ town or district, amid issue notes or bonds of’the town or district there
Q~far in accordance isith the provisions of chapter 59 whbih are not in
~consisteiit herewith. -

t,1907, 125:6, -

- 11, Applicatinn of Chapter. The foregoing provisions of this chapter -

shall not apply to any town or district wherein .there is established a
~-~private water system chartered by the stale and approved by the state

C~J
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board of health, unless said private water system is purchased by said
town or distriot, or otherwise legally acquired,.
1907, 126:8.

12. Taking Property. Any municipality or water company supply
ing water to the public for domestic use shall have the power to take
by the exercise of the right of eminent domain any properly needed to
protect the purity of the water so supplied, upon petition to the superior
court, and. proceedings thereon as in case of a petition for laying out a
highway.

P. L. Ch. 43, a~1i s 13
19fl Ch. 11 CHAPTER 44

1~1UN~CWAL IiIGUTI1~G S1~I112

1. MunicIpal Power. Any town or village district may acquire or
establish, and maintain and operate, a suitable municipal plant for the
purpose of supplying through the whole or any portions of such zuwzi
cipality electricity or gas, or both, for the use of its citizens and, others,
and for such other purposes as the municipality may from time’to time.
authorize and direct; arid for that purpose may purchase and hold. in
fee simple or otherwise any real or personal estate and any rights there
in, including water rights, and may do all other things necessary for
carrying into effect the purposes of this chapter; and may excavate arid
dig conduits and dItches in any highway or other land or place, arid
erect poles and place wires for the transmission of electricity, and lay
pipes for the distribution of gas, in such places as may be deemed
necessary and proper; and may change, enlarge and extend the same
from time to time when the municipality shall deem necessary, and
maintain the same, having due regard for the safety and welfare of its
citizens and security of the public travel.
1512, 218:1.

2. —, Adoption by Cities. Any city may acquire or establish such~
a municipal plant after the city couriella shall have twice voted, sub
ject to the veto power of the mayor as provided by law, the ~c~oud of,
such votes being passed not less than. ninety days after the passage of.
the first vote, that it is expedient so to ‘do, and after such final action
by the city councils shall have been ratified by majority vote at a gen
eral election, or by a two thirds tote at a special meeting, of the quali..
fled voters, duly warned in either case, and held riot less than ninety days
after the passage of the second vote of the city councils.
1913, 215:2. S
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3. Powers of CounciL If such ratifying vote shall be in the aflirma
tire the city councils zany thereafter vote to accept the proposal of a
public utility for the sale of its plant and. property, if any shall have
been. made as provided iii section 6, or may vote to take the plant and
propcrty of such public utility by condemnation proceedings as herein
provided, or, subject to the provisions of this chapter, may vote to con
struct a znLmicipal plant. In either case the city councils may appropri
ate or vote to borrow money for the purpose of paying for such plant

H and property, as provided in section 19.
1913, 218:2.

4. Procedure in Towris, Any town or village district may acquire
or establish such a’ municipal plant after it shall have voted that it is
expedient so to do, by majority vote at a regular town or district meet~
ing, and, after the expiration of not less than ninety days, shall have
ratified such action by like vote at an adjournment of such regular

H ‘meeting. If such second vote shall be hi the affirmative, said adjourned
meeting may proceed as city councils may under section 3, including
the raising of funds.
3913,218:2.

Acquiring Public Utility
H ö, Demand. Within thirty days after the passage of the first vote
~ by the city council,, or by a meeting in a town, or district, the mayor of

such city-, the selectmen of such towri or the commissioners of such dis
trict shall demand of any public utility of the same kind as that pro
pose~1 to be acquired or established, and operating within the limits ‘~f
the municipality, whether it desires to sell its plant and property to the
municipality in case the latter completes the action necessary to the
acquisition or establishment of a municipal plant.
L9I~ 216:2.

~ 6. Reply, Such utility shall transmit its answer in writing to such
inquiry within airty days after its receipt. In case its answer shall be
the negative, or in case it fails to transmit such answer within the sixty

~ days aforesaid, it shall forfeit any right which it otherwise might. have
~ had to require the purchasa of its plant and property, or any part there
~H of, by the municipality. Iii case it answers in the allirmative it shall

state the terms end conditions upon which it is willing to sell its plant
and property to the municipality, and shall offer to furnish a schedule

• thereof, upon demand after reasonable notice, and to permit an exainina
tion and appraisal of its ‘plant and properly by experts or other repre
sentatives of the municipality.
ISiS, 213 :2.

~ 7. Examination; Report, Thereupon the municipality shall, through
its mayor, selectmen or commissioners make, or cause to be made, such
ezamjua~ion or appraisal of the plant and property offered. for sale to

~ the municipality as it may deem adviskbje, and receive any further pro
~ posal by the utility for ~he sale to the municipality of its plant and

property, or such portion thereof as may be specified in such proposal;
and the results of suck examhzatioiz or appraisal, together with such
further proposal, if any, arid any rceoxnmendatjons thereon, ~hafl be

~H. flIed with the clerk of such municipality at least ten days prior to the
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board of health, unless said, private water system is purchased by said
town or district, or otherwise legally acquire&
1907, 126:8.

12, TakIng Property. Any nnmicipality or water company supply
ing water to the public for domestic us~ shall have the power to take
by the exercise of the right of eminent domain, any property needed to
protect the purity of the water so supplied, upon petition to the superior
court, and prpeeedhigs thereon as in case of a petition for laying out a
highway.

P. L. ~b. ~l, ~in ~.‘ 13
1917 C~. 11 CRA?TEI~ 44
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5sc~ion Sectiou
1. Municipal power ii. Transfer
2. —, adoption by cities 12. Property inc1ud~d
5. Powers ot council is. Outlying property
4. Procedure In towns, etc. 14. Operation

Acqulauf a rime-ic trrtrrr IUSOELASEOVR
& Demand 15. TaldiigprOp~X~Y -

6. ~e-P~’Y is. —, damages
7. Ezauiiuatlvu; report 17. Supply coe-tractG
8. ConstructIon; cnndeuumtion 15. Comniiesioiiers
9. Valuation 19. Taxation; borrowiTig

xO. Adjustment 20. MaintenafloC

1. MunIcipal Power. Any town or village district may acquire or
establish, and maintain and operate, a suitable municipal plant for the
purpose of supplying through the whole or any portions of such mum
cipalit~’ electricity or gas, or both, for the use of its citizens and others,
and for such other purposes as the municipality may from time to time-
authorize and direct; and for that purpose may purchase and hold Ia
fee simple or otherwise any real or personal estate and any rights there
in, including water rights, and may do all other things necessary for
carrying into effect the purposes of tliia chapter; and. may excavate and
dig conduits and ditches in any highway or other land or place, and
erect poles and place wires for the transmission of electricity, and lay ~
pipes for the distribution of gas, in such places as may be de~iued
necessary and. proper; and may change, enlarge and extend the same
from time to thne wheu the municipality shall deem necessary, and -~

maintain the same, having due regard for the safety aud welfare of its ~
cltizen~ and security of the public travel.
1915, 218:1.

2. —, Adoption by Cities, Any city may acquire or establish such.
a municipal plant after the city councils shall have twice voted, sub- ~
ject to -the veto power of the mayor as provided by law, the second oi~
~ucb votes being passed not less than ninety days after the passage of ~
the first vote, that it is expedient so to do, and after such final action
by the city councils shall have been ratified by majority vote at a gsa-. :~
eral election, or by a two thirds vote at a special meeting, of the quail
fled. voters, duly warned in either case, and held, not less than ninety days ,~iJ
after the passage of the second vote of the city councils.
iOlS,8lB:2. .

-I
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3. Powers of Council. If such ratifying vote shall he in the aflirma
tive the city councils may thereafter vote to accept the proposal of a
‘public utility for the sale of its plant anti property, if any shall have
been made as provided In section 6, or may vote to take the plant and
property of suck public utility by condemnation proceedings as herein
provided, or, subject to the provisions of this chapter, may vote to con
struct a municipal plant. In either case the city councils may appropri
ate or ‘vote to borrow money for the purpose of paying for such plant
and property, as provided in section 19.
1913, 218 :2.

4, Procedure In Towns. Any town or village district may acquire
or establish such a municipal plant after it shall bare voted that it is
expedient so to do, by majority vote at a regular town or district meet
ing, and, after the expiration of not lesa than ninety days, shall have
ratified such action by like vote at an adjournment of such regular
meeting. If such second vote shall be iii the affirmative, said adjourned
meeting may proceed as. city councils may under section 3, including
the raising of funds.
1013,’218 :2.

Acquiring Public Utility

5. l)emand. Within thirty days after the passage of the ilrst rota
~ by the city councils, or by a inceting in a to’wn or district, the mayor of

such city, the selectmen of such town or the commissioners of such dis
~-. triet shall demand of any public utility’ of the same Idud as that pro
~, posed to be acquired or established, and operating within the limits “if
~ the municipality, whether it desires to sell its plant and, property to the

municipality in case the letter completes the action necessary to the
~ acquisition or establishment of a municipal plant.
~ 1918,218:2.

6. Reply. Such utility shall transmit its answer in writing to such
‘inquiry within sixty days after its receipt. In case its answer shall be
the negative, or in case it fails to transmit such answer within the sixty

~ days aforesaid, it shall forfeit any right which it otherwise might have
~‘ -had to require the purchase of its plant and property, or any part there
~ by the municipality. In case it answers in the affirmative it shall

state the terms and conditions upon which it is willing to sell its plant
and property to the municipality, and shall offer to furnish a schedule

‘thereof, upon demand after reasonable notice, and to permit an exaniizaa
.tion and appraisal of its plant and property by experts or other repre
sentatiyes of the municipality.

~ ,1913, 218 :2.
~: 7, ExamInation; Report. Thereupon the municipality shall, through
~—ita mayor, selectmen or commissioners make, or cause to be made, such
i~d~i~ examination or appraisal of the plant and property offered for sale to
~1~-~tke municipality as it may deem adviabble, and. receive any further pro
~~posai by the utility for the sale to the municipality of its plant and
~~.property, or such portion thereof as may be specified in such proposal;
~€~- and, the results of such examinatio±i or appraisal, together with such
~is further proposal, if any, and any recommendations thereon, shall be
~;~: filed with the clerk of such municipality at least ten days prior to the

i~_. -‘
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date set for the taking of the second vote in a town or district, or the
ratifying vote in a city, upon the expediency of acquiring or establia~
ing a municipal plant as above provided.
193.1, 515:2.

8. (Jonstruction; Condemnation, I.f such existing public utility shall
have failed to answer as aforesuid, or shall have answered in the nega
tive, the municipality, hi..case it shall have passed the votes and taken
the action hereinbefore required, may construct a municipal plant, or
it may take such private plant and. property by condenumatmon, paying
therefor $ust compensatiotm as herein provided.
1513, 218:2.

9. Valuation. If such existing public utility shall have answered in
the affirmative, and in the manner aforesaid, aiid such municipality shall
finally vote in favor of acquiring a municipal plant, and the municipality
and the utility shall fail to come to an agreement as to the value of such
public utility, such value shall be determined in the first mstance by
the public service commission after notice and hearing, and, oi~ .appeal
of either party, taken within thirty days after the aimoimeement of the;
decision of the commission, to the superior court of the county where
the principal part in value of the plant and property of the utility is
situated, by jury, in the manner provided for assessing damages upon ~
appeal in proceedings for laying out highways. The price to be paid
therefor shall be the fair value thereof; but no portion of such plant ~
shall be estimated at less than its fair value for any other purpose. The .~

price to be paid therefor shall also include the damages, if any, caused
by the severance of any portion of such plant, property or facility lying
ont~ide the limIts of the municipality.
1913,218:2. .

10. Adjustment. The city councils in cities, the se]&ctmexi in towns ~
and the commissioners in village districts shall have power to authorize
the settlement and adjustment of any such condemnation proceedings. -

upon such terms as they shall consider proper.
i~ia, sia ~s. :

Ii. Transfer. As soon as practicable, but not exceeding one hund~ed: ~i
and twenty days after the final vote of the municipality to take. the plant 3
and property of such public utility, such utility shall surrender; and~
municipality shall take possession of1 such plant, property and facili.
ties, end thereafter shalt operate the same. At the time of such change ~
of possession, or as soon as practicable thereafter, tbe utility shall make
and deliver, and the municipality shall receive and accept, such appro-.
prints deeds1 bills of sale or other evidences of title as the public serviee
commission may approve or require, and the proceedings for ascertain--, ~
ing and assessing the amount to be paid and received therefor shall ~
thereafter proceed to a conclusion. In case of disagreement the public~
service commission shall determine, what property of the utility is and: -~

what is not subject to such conveyance under the terms of this chapter~ ~
and what shaU and what shall not be, included in such conveyance. - .

1813, 218 :2.
12. Property Included. Any municipality purchasing time plant, ~

property or facilities of a public utility as aforesaid shall purchase the ~
whole of such plant, property or facilities used in the production of the -~
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same kind of service as that proposed to be established by ‘the munici
pality which is within its limits, as far as it is reasonably suitable for,
or Is used in connection with, such public utility business.

~
13. Outlying lrop’erty. Where the major part of the plant, prop

~ erty or facilities of such utility lies within tl~e limits of the municipality
purchasing the same, but other parts of such plant, property or facili
ties lie without its limits, the municipality may purchase the whole or

- -such parts of such plant, property or facilities outside of it~ limits as
- the public service commission, taking into consideration the rights of the

public utility and of the other municipalities in which it operates, may,
after notice to all parties interested and a public hearing, determine is
for the public interest and necessary for the proper carrying on of its
business. -

1913. 215 :‘i.

14. Operation. A municipality, whieb has so acq~iired the plant,
~- property or facilities of a public utility in any other municipality, may
~, thereafter operate therein as a public utility with the same rights and

franchises which the owners of such outlying plant, as purchased, would
- have had had such purchase not been made. If the outlying municipality

shall itself vote to establish a municipal plant all the provisions of this
chapter shall be binding as to such purchase.
1913, 918:2.

X~!1scaUaneous -

15, Taimlng Property. Any such municipality may enter upon ax4
f” take by eminent domain any land or any interest in land or water right
~;- within its limits ‘which may be necessary for-the construction, extension

-or maintenance of its plant, and shall pay all damages sustained thereby,
or by any other thing done under the authority of this chapter.
1913, 83.8:8.

16. —, DamaEea. If the municipality shall not agree with the
- owner thereof for the damage that may be done thereby either party
may apply to the superior court in the county where said town or dis
trict is located to have the same laid out and the damages determined,

~‘ and- the court shall proceed aa upon a petition thereto for laying out a
~: highway.

1918. 318 :3.

- 17. $upply Contracts. Any such municipality may contract with
individuals, corporations and. other municipalities and the cItizens there

~ of for supplying them with electricity or gas for any of the purposes
i~ herein named or contemplated, and make such contracts, and establish
~- such regulations and such reasonable tolls for the, use thereof, as may
~ from time to time be deemed proper and necessary,

1911. 218:4.
18, Commissioners, Por the more convenient management of any

auth lighting s~nte,m, any such munIcipality may vest the con3tru~tien,
- management, control and direction of the same in a board of commis.

~ sionera in. the manner provided for water commissioners by sections 5
~- to 9 of the preceding chapter.
~‘; 1918, 218:5.
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19. Taxation~ Borrowing. Any such municipality zany raise by tax
ation, azid appropriate, or, as provided by chapter 59, may borrow
and hire such sums of money on the credit of the zauniripality as may
from time to time be deemed. necessary and ezpedieat for the purpose
of defraying the cost of purchasing or taking the plant, property or
facilities of any public utility aforesaid, which the municipality may
acquire, or ‘for constructing or enlarging any plant, works or system,
said, indebtedness not to exceed at any one time five per cent of the tax
valuation of the municipality-.
1913, 918:7.

20. Maintenance. Said municipalities may raise by taxation and ap—
propriate suck sums, if any, as may be necessary, over and above, the
earnings from said plant, to pay the charges of opef’at.hig and maintain
ing the same, and to pay the principal and interest on thei~~ notes and
bonds.
1918. 215 :5.

OKAPTER 45

WAR14I1~G TOWN.MEETI1’~GS

Srction Section
1. Meetings, when held 8. Warning by justice. upon
2~ Warrant neglect
:1. —, articles 0. —, other cases
4. —, posting 10. —, warrant
6. —, by conatablee 11. 0the~’ warning
6. —, return 12. Penalty
7. Selcctme~i’s power 1.3. Adjournment to Sunday

1. Meetings, When Reid. A meeting of every town shall be holden
annually on the second Tuesday of March for the choice of town officers.
arid the transaction of all other town business. A towzr-~ueeting may
be warned by the sele~tznei~, when, in their opinion, there sha)i be oc
casion therefor. ‘

ft. S. 32:1. 0. S. 9’4 :1. G. 8. 35:1.’ 1878, 60:1. G. L. 88:1. P. S. 41:1.

2. Warrant. The warrant for any town-meeting shall be under the
hands of -the selectmen, and shall prescribe the place, day and hour of
the meeting. The subject-matter of all business to be there acted upon
shall he distinotly stated in the warrant, and nothing done at any meet-
ing, except th~ election of any.town officer required by law to be made
at such meeting, shall be valid unless the subject thereof is so stated. ç-~
It. 8.32:2. 0.3. 34:2, 0-. S. 35:9. G. L. 33:2. 1885, 44:1. P. 8.41:2. ru, 113.
xxiv. 208. xlvi, 411. llv, 71. lxii, 133.

S. —, Articles. The selectmen, upon the written application of tea ~
ox more ‘voters, or one sixth of the voters in town, shall insert in their -

warrant for the biennial, annual or any other meeting any subject sped- ~:
fled in such application, or shell warn a meeting therefor if requested
lxi such application. 1:
It. 8. 32:3. 0. S. 54:3. (1. 8, 33:3. 0. L. 33:1. P. 8. 41:3. l~ii1, j3~

4. —, Posting. The s~lectmen may address their warrant to the
inhabitants of the town qualified to vote Lu town affairs, lxi which case
they shall post an attested copy of such warrant at the place of meet- ‘~
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lag, and a like copy at one other public place in the town, fourteen days
before the day of meeting.

3’ R.S.32:4, C. 3.84:4. 0.8.35:4. G,L, 38:4. P.S. 41:4. 51,178. vil, 206, 284.
xxviii, 419. xl, 173: 18, 612.

5. —‘ By Constable, Warrants for town-meetings may be directed
to a constable of the town, requiring him to notify the inhabitants; and
such constable shall post an attested copy of such warrant, as provided.
in the preceding section.

3 11. 3. 82:2. 0. 8. 34:5. 0. 9. 35:5. 0. I~. 38:3. P. 9, 41:6. vii, 208, 1384.
6. —, Return. The selectmen or the, constable serving any war

rant shall return the sazsse at the time and place of meeting, with a cer
tificate of the service thereof, to the town clerk, or, in his absence, to
one of the supervisors.
8.8.32:1. C. 8.34:1. 0.8.35:7. 0. L. 38:7. P. S. 41:7. vi, 182, 19~J-. xix. 200.
lii, 212.

~- 7. Selectmen’s Power. 1n case of the death or removal of any of
the selectmen of a town the major part of those who remain in office

~ shall have power to warn meetings,
iLS.1I5:8. C. 8.34:6, 0.8.38:8, G.I~. 35:8. 1’. 8.41:3.

8. Warning by Justise, upon Neglect, If the selectmen unreason-
ably neglect or refuse to warn a meeting, or to insert any article in their
warrant, a justice of the peace, upon application in ivrltin~ of ten or
more voters, or of one sixth part of the voters of such town, zany issue
a warrant for such meeting. -

~ 8.8. 53:9. 0.8.34:9. G. 8.58:9. G.i.35:9, P.9.41:9.
~. 9. —, Other Cases. If the biennial or annual meeting in any town
~ shall not have been held, or if there has never been any legal meeting
~- of the town; or if, by reason of death,, removal from the town, dis

ability or resignation of the board of selectmen, no member of the board
~‘ remains in office, a justice of the peace, on application of ten voters,

or of one Birth part of the voters of the town, may issue a warrant for
~ suc~z meeting.

K. S. 32:10. C. S. 34:10. 0.8, 85:10, 1818, 0:1. 0. L. 38:10, P. 5. 41:10,

~ 10. —, Warrant, The warrant of a justice of the peace for a town
~‘ meeting shall be uhder .his band, directed to a constable of the town,
~. if any there be, otherwise to one of the voters applying; it shall specify

the time, place and object of such meeting, and shall be served and. re
~, turned in the same manner as warrants issued by selectmen, -

B, S. 33:11. C. 5.34:11. 0.8. 35:11. G.L. 38:11. P. 8.41:11,

- 11. Other Warning. Any town may, by vote, prc~oribe a different
‘method of warning meetings; sad the meetings warned hi pursuance of
such -vote shall be legal and valid.

0.8.34:5. 0.3,35,3. ~ P.9.41:6.
~ 12. Penalty. If selectmen neglect to issue a warrant for the holding
~ of any meeting for the choice of state, county or town officers, electors

of president and vice-president of the United States arid. reprcaenta
- tives in congress, or neglect to cause copies of such warrant, if not
- directed to a constable, to he duly posted3 or notie~ of such meeting to

‘. be given, agreeably to any vote of the town, they shall for each offense
~ be fined fifty dollars, for the use of the town.
~ 8.8,913:12. 0.8.84:12. 0.8.35:12. G.L,35:13, P.5.41:12.
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7, Approval of Vouchers. The town manager may approve vauchexa for
obligations inourred by any department of which he has upervision, and,
except during bin absence or dis~bUhty, the enleotmon shall not dr&w orders
for the payment of any such obligations without such approvaL The select-’
man may themselves approve such vouchez~, or authorize their approval by
sonic other person, in the event of the absence or disability of the tthvn
manager.
1929, 69:7.

8. V?canay. Any vacancy in the office of town manager shah be filled as
soon as practicable by the selectman; and pending the appointment of a
permanent manager, the selectmen may appoint a person to perform tem
porarily the duties of that office.
teas, ao:s.

5. t.. e. a~ ,. 9. nipatihhity of Offices. The town manager, during the time that
“~ he boldanuch appointment, mayhem ero &tricto renetlocoted

wholly or mainly within the same sown as hereinafter provided, and may be
elected or appointed to any municipal, office iii such town or included district
or precinct that wculd be subject to his auparvisioxi it occupied by another
incumbent; but he shall hold no other public office except jastice of the peace
or notary public.
1929, 6c~9.

10. Cmpensution. The town manager shall receive such compensation
an may be fixed by the selectmen, unless otherwise specifically voted by the
town.
tape, 69:10.

11. Adoption of ?zovisions. The provisions of this chapter shah not
become operative in any town unless and until the same are adopted by a
majority of the legal voters of the town present and voting at an annual
meeting duly warned as hereinafter provided.
1029, 60:fl.

12. Waxning. The selectmen, upon the written application of ten or
more voters, or one sixth of the votex~ lit the town, ~hail insert a proper srticle•
in their warning for such meeting, which article shall refer to thin chapter.
1929, ~9:l2.

13. Revocation. A town that has adapted the provisions hereof may
rescind nook adoption by majority vote of the legal. voters present and voting
at a subsequent animal meeting, provided a proper article thereforia inserted
in tha warrant for such meeting; but no acts done or obligations incurred by
the town manager prior to such rescission shall be affected thereby.
1929, 60:13.

14. Village Districts. A village district or precinct organized wider, or
established by special act for any of the purposes set forth in section 1 of
chapter 70, may avail itself of the provisions hereof, so fur as applicable, if a
majority of the voters thereof present and voting at a district or precinct
meeting so vote under a proper article in the warrant tlierefor as above
provided.. The commissioners of a village district or precinct adopting the
provisions of this chapter shall have the same powers in respect to the em
ployment, direction, ~upervieion, end discharge of town managers and the
fixing of their bonds &nd salaries an are herein conferred upon selectmen;

n.z.,o,a~.i6 aLO5S~19
.. t~,fl~d bj ~ ~ te

~ ~ 1947 0 20
~ ~, 1051 C itt.

1941 0. 21* .. I
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provided, however, that no viliaga district or precinct shall avail itself of the
provisions hereof unless the town In which such district or precinct, or the
major part thereof as shown by its valuation for taxation purposes, is located
shall have voted to adopt such provisions; and provided, further, that when.
everavillage district or precinct shall adopt the provisiocla of this chapter, it
shall appoint en its manager the manager of such town.
1929, 60:14.

LUJWCIPSL z.xGEnr{G ~3~D WktTh S~’STE~iS

(Clzapter 43 of the ?ul,lle Lews repealed. 1937, 155:1)
/. / 1. Reports, Accounts, Records, etc. Any municipality owning, operat
/ ~ /lng, or managing any plant or equipment, or any pert of the same, for the
/‘~/ manufacture or furnishing of light, heat, power, or water for the public, or/cc1/ engaged in the generation, transmission, or sale of electricity or gas uhf

/~f,.$/ ipately sold to the public, shall ha subject to the provisions of sections 7 to
“~! 18, inclusive, of chapter 289.

1935, 153:1.
2. DefinItions. Unless the context otherwise requires, the following no. c ss~ z

words, as used herein, shall have the following nisanioga: ~ C nt a
“Commission,” the public service commission.
“Utility,” any public utility engaged in the manufacture, distribution, or

sale of gas, electricity, or water in the state.
“Municipality,” any city, town, or village district within the state.

1035, 1532. 1937, 1532.

~. Acquisition of Plants. Any municipality may take, purchase, lease,
or otherwise acquire and maintain and operate in accordance with the pro
visions of this chapter, one or more suitable plants for the manufacture and
distribution of gas, electricity, or water for municipal use and for the use
of lb inliabitauss and others, end for such other purposes as may ha per
mitted, authorized, or directed by the commission; and for these purposes
may purchase and hold in fee simple or otherwise any real or personal
estate .uid any rights therein, including water rights; and may do nil other
things necessary for carrying into effect the purposes of this chapter; and
may excavate and dig conduits and dLtche~ lit any highway or other land
or place, and erect poies, place wires, mid lay pipes for the transmission and
distribution of electricity, water, and gas, in such places as may be deemed
necessary and proper; and may change, enlarge, and axtend the same front

~ time to time when the municipality shall deem necessary, and maintain the
same, having due regard for the safety and welfare of its citizens and seen

‘. rity of the public travel.
1013, 2182. P. L. 442. 1935, 1532. 1937~ 1S33.

4. AcquisItion by Cities. Any city may acquire or establish such a plant
after two-thirds of the members of the city council shall have voted, subject
to the veto power of the mayor as provided by law, that it is expedient so to
do, and after such action by the city council shall have been confirmed by a
majority of the qualified voters at a regular election or at a special meeting

242 2~3
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duly wamed in either case. Such confirming vote sh&ll be bad within one
year from th~ date of the vote to acquire. Il the vote Is unfavorable, the
question shall not be again submitted to the voters Within two years there
after.
1913, 2182. P. I~. 442. 1935, 153~3.

5. Acquisition by Towns. Any town or village district may acquire or
establish such a plant after two thirds of all the voters present and voting at
an annual or special meeting. duly warned in either case, have voted by ballot
with the use of the check-list. that it is expedient so to do. ~tf such vote is
unfavorablo, the question shall not be again submitted to the voters within
two years thereafter.
1915, 2182. P. 1,. 444. 1935, 153t2.

ci. Notiro to Utility. Within thirty days after the coulirming vote pro
vided for in section 4 or the vote provided for in section ö, the mayor of the
city, the selectmen of the town, or the commissioners of the district ahall
notify in wiring any utility engaged, at the time of seed vote, in generating
or distributing gas, water, or electricity for sale in said municipality, of said
vote, and ask said utility whether it ciect~ to sell, in the manner hereinafter
provided, that portion of its plant and property located Within said munici
pality which is suitable for and used In connection with the business of said
utility, and that portion, if any, lying without said municipality which the
pablic interest may require the said municipality to purchase.
1913, 2i8~?. P. I,. 445. 1935, 1532. 1837, 1584.

7. Rop1y~ The utility shall reply to suck inquiry by delivering its answer
Ia writing to the mayor of the city, the selectmen of the town, or the corn
mimioners of the district Within sixty days of the receipt of said inquiry. If
the reply is La the negative, or if the reply is not made within the sixty days,
the utility thereby forfeits any right it may have had to require the purchase
of its plant and property by the municipality. If the reply is in the affirma
tive, it eh~ll submit the price and terms It is willing to accept for all of said
plant and property, together with a detailed schedule of all the plant and
property It proposes to sell to said municipality, With proper evidence of title.
II any of said plant and property lies without the said mupicipality, a sepa
rate schedule of said plant and property, with its proportionate sbs~e of the
purchase price, shall likewise be flied. All of the said plant and property
nomedineasd schedules and used in connection therewith, shall at all reason
able times thereafter be open to the examination of the officers and agents of
the municipality sad others charged With the duty of determining the fair
value oi said property.
1913, 218~.2. P. L. 440. 1933, 1532.

8. Agreement The mayor and council of a city, the selectmen o1 a

________ ~ town, or the commissioners of a village district, may negotiate and agree withthe utility upon the price to be p&id. for such plant and property; provided,
however, that such agreement shall not be binding upon any city untIl
xatffi~d by a vote of the city council or upon any town or village district until
ratified by the voters of said town or village district in the manner providedin
section 5. Such vote ~h~ll be had within ninety days of the date of the filing
of the reply provided in section 7.
laSS, 15&2.

9. Valuat~oa. If the municipality fails to ratify the agreement to pur. ~
ch.n~~ in the manner provided in Section 8 or if the price cannot be agreed 4’~—.
upon, or if it cannot be agreed as to how much, if any-, of said plant and
property lying without paid municipality the public interest requires said
municipality to purchase, orif the schedules of property proposed tabs sold,
submitted in accordance with section 7, are not satisfactory, either the
municipality or the utility may petition the commission for a determination
of these questions; and the commission, after proper notice and bearing, eheil
decide the matters in dispute; and shall also, when required to fix the price
to be paid for said plant and property, determine the amount of damages, if
any, caused by the severance of the plant and property proposed to b~ pur
chased from the other plant end property of the owner; and from eli of said
determinations there shall be the right of appeal to the superior court, and
upon such appeal the price determined by the public service commission may
be considered as evidanee on the question of.the value of said plant and
property. The expense to the commission for the investigation of the mat
ters covered by said petition, including the amounts expended for experts,
accountants, or other ~saistants, and salaries and expenses of all employees of
the commission for the time actually devoted to said Investigation, but not
Including any part of the salaries of the commissioners, shell be paid by the
pasties involved, in the manner fixed by the commission.
1913, 218:2. P. 1,. ~9. 1035, 1532. 88-818.

10. Construction and Condemnation. If the utility shall have replied in
the negative or if it shall have failed to reply within the time proscribed in
section 7, the municipality, in the event that it shall have passed the vote or
vocesrequiredin sectioned and S and after the commission upon proper notice
and hearing has determined that it Ia for the publia interest so to do, may
construct a municipal plant or may cake such privoce plant and property by
condemnation, paying therafor ~usL compensiition determined hi the manner
provided in section 0 hereof.
1035, 135:2.

11. Ratification. Within ninety days of the final determination of the
price to be paid for said plant and property, us well us tho amount of said
plant and property to be taken or acquired under the provisions of section
9 or 10, said municipality shall decide whether or not to take said plant and
property at said price by a vote similar to the ratifying vote provided in sec
tion 8. Ia the event that said vote or the vote in sectionS is icr the affirma
tive, the municipality may then vote, within ninety days thereof, to raise by
taxation, mad appropriate, or, as provided by chapter 72, to borrow such
sums of money on the cr~dit, of the municipality as may from time to time ha
deemed necessary and expedient for the purpose of deirnying the cost of
purohasiergor taking the plant, property, or facilities of the utility which the
municipality may thus acquire, or for constructing or enlarging any plant,
works, or system, mad said indebtedness shall not exceed at any one time ten
per cent of the tax valuation of the municipality, or, in the event of a taking,
such price and daulages as are finally determirre4 under the provisions hereof;
and if said money is so raised it shall immediately be paid to the utility,
which shall thereupon execute a. proper conveyance end suneader tho plant
and property to the municipalIty, which shell thereafter operate it as a
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public utility. If said ratifying vote provided for in this section shall b~ in
the negative, no other action under this chapter shall be had durinmthe en
suing period of two years. ~0 55. ii
ig35,153~5. 0145

12. Opexailo~. A municipalitY, which hen so acquired the plant, prop
erty, or facilities of a public utility in any othermuniciPalitY, znaynlerecfter
operate therein as a public utility with the same rights and franchises which
the owners of such outlying plant, as purchased, would have bad had such
purchase not been made; end operation by a municipality outside its own
limits, shall he subject to the juri~dicfiOfl of the public sarvi~~~as
in the case of any other public utility. 11 the outlying municipality shall
itself vote to establish a municipal plant all the provisions of this chapter
~bsi1 be binding as to such purchase.
1913. 2162. P. h. 44~14. 1935, 1532.

13. Taicing Property. Any such municipality may enter upon and teke
by eminent domain any land or any interest Inland or water right within its
limits which may be necessary for the construction, estention, or main
tenance of its plant, and ~h~ll pay all damages sustained thereby, or by any
other thing done under the authority of this chapter.
1913, 5183. P. 1,. 44:15. ~e35, 1532.

14. Damages. lithe municipality shall not agree with the owner thereof
en to dcmages, either party may apply to the superior court in the county
where said town or district is located to have th~ same laid out and the
damages determined and the court shall proceed as upon a petition thereto
for laying out a highway.
loll, 2183. 1’. L, 44:10. 1035, 155:2.

is. Supply Contracts. An~ such municipality cony contract With in
dividusls corporations, and other municipalities and the citizens thereof for
supplying them with electricitY, water, or gas for any of the purposes herein
named or contemplated, and make such contracts, and establish such regula
tions and such reasonable toU~ (or the use thereof, as may from timt to time
be authorized by the commission.
1935, 218:4. P. L. 44:17. i~35, 153:2. 1937, 1585.

16. Conuxilsainners. lior the more convenient management of any such
gas, electric, or water-worha system, any such municipality may vest the,
construction, management, control and dixecticu of the came in a board of’
commissioners to consist of three or more citizens of such municipality, said.
coxomissionem to have such powers and duties as the municipality may
prescribe. Their term of office shell be for three years and until their suc
cessors are cleated cxci qualified. The dret board, of comminionars may be
chosenforterma of one, two, and three years, respectively, by the legBlvoters
of the municipality at any Legal meeting or election at which the provisions
of this chapter are accepted, or at any special meeting or electIon thereafter
called for that purpose, and their successorS shall be elected at each annual
meeting or election thereafter in manner or form as the inmdcipa)ilY may
determine.
1913, 215:5. P. I.. 44:18, 1935, 153’.2. 1937, 155:5.

11. Appointment. The commissioners may be appointed by the mayor
and b~sxd of aldermen or city council, by the selectmen of the town, or by the

commissioners of the district i.f~ the municipality fails to elect or shall so vote.
1937, 156:8.

is. Compensation and Orgsusizatidxz. The comp~ensation of tire com
missioners shrill be fixed by the znunioipa1ity~ They shall be sworn to the
faithful discharge of their duties. They shall annually organire by ehousing
one of their number as chairman of their board. They shall appoint a clerk
and a superintendent of the works and such other officers as they may deem
necessary, and shall thereupon furnish a certificate of such organIzation to
the clerk of the municipality, who shall record the same in his records. The
commissioners shall fix the compensation of nil officers and agents appointed
by them, and all officers and agents shall ha sworn to the faithful disabarge
of their duties.
1037, 158:5,

19. Vacancy. Whenever a vacancy ahall occur in said hoard from any
cause, the remaining members shall dii such ‘vacancy temporarily by the
written appoIntment of a citizen of said municipality. This appointment
shaft be flied with the clerk of the municipality for record, and the person
so appointed shall hold office until the nest city election or annual town or
district mee.ting~ when a cocnmiseioncr for the unexpired term shall ha elected.
1937, 16&L

20. Raports. The commissioners shall annually, at the time other city,
town, or district officers report, make a zanort to the municipality of the con
dition of the plant financially and otherwise, showing the funds of the
department, the expenses and, income thereof, and all other material facts.
This report shall be published in the annual report of the municipality.
1957, 1586.

21. Prozaccion of Water Supply. Any municipality or water company
‘supplying water to the public for domestic use shall have the power to take
by the exercise of the sight of eminent domain any property needed to pro
tect the purity of the water so supplied, upon petition to the superior court,
and proceedings thereon as In case of a petitionfor the laying out of a highway.
1937. 158:6.

22. Liens for Rates. All charges as gas, water, or electric rates for
gas, water, or electricity furnished to patrons In any municipality op
erating m~nicipally.owaed gas, water, or electric works, shall become a lien
upon any real estate where such gas, water, or electricity is furnished, and
naid lien shall continue for one year from the last item charged in said. gas,
water, or electric rates; and raid lien maybe enforced by a suit in behalf of
said municipality, ordered by the commissioners or other board in charge
of the plant against the owner or owners of such real estate. The record
in the office of the gas, water, or electric department of the gsa, water, or
electric rates, end the charges for gas, water, or electricity furnished as
aforesaid, shall be sufficient notice to maintain suit upon such lien against
subsequent purchasers or attaching creditors of said real estate.
1927, 711. 1937, i5&6. 93-144.

28. Effect on City Charters. Nothing contained in this chapter shall
affect, alter or change the provisions of any city charter with respect to the
management, control, and direction of gas, water, or electric works.
1937, 158:5.
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24. Conetltutlonaltty. If any provision of this chapter or the opplication

thereof to any person or circumstances Is heki invalid the rainoincler of the
chapter and the application of such provisions to other persons or cireum
~taneea shall not be effeated thereby.
1285. 158:8. 1237, 1587.

CELAPTER 57
W~6I8G ~fQVI-Xifl5EflflGS

1. hicetings, When Ueld. A meeting of every town shall be liolden
annually oath~ second Tuesday of March for the choice of town officers and
the transaction of alL other town business. A town-meeting may be warned
by the selectmen, ‘when, in their opinion, there shall be occasion ther*xfor.
11. 8. 32:1. 0. 8. 33:1. G. 8. 88:1. 1578. eGg. G. L. ~ P. 8. 41:1. P. I,. 45:1.

7. Warrant. The warrant for any towii meeting shall be under the
bands of the selectmen, and shall prescribe the place, day and, hour of the
meeting, arid, if there is an cicction at said nicethig, in ~rhieh an official
printed ballot containing more than one name is used, the warrant therefor
ahalt prescribe the time the polls are to open and also ~ hour beIorc whirl,
the po11s may riot close. A towu meeting may vote to keep the polls open
to a later hour but may’ not rote to close the polls at an earlier hour than
that proscribed by the selectman hereunder. The subject matter of ailbul
ness to be acted upon at the town meeting shall be distiuctI~ stated in the
warrant, and nothing done at any meeting, except th~ clection of any towa
officer required by law to be made at such meeting, shall he valid utih’s.s the
subject thereof is so ~tatcd.

.3.922. C.8.142, G.8.352. J.,.382, 1883,45:1. P.8.11:2. P.L.452,
• , -. 1941, 180:1. 7—118. 21—203. 46—411. 54—71. 62—135.

• a 3. Articles. Upon the written application of ten or more voters or one• ~, ~ ~ sixth of the voters In town, presented to the selectmen or em of them at least

~ ;‘ sixteen days before the day prescribed for an annual or biennial meetIng, the
c. ,~ selectmen shall insert in their warrant for such meeting any subject ~p~ol8~d

~‘ in such application. Upon the ‘written application of fifty or more voters or
one fourth of the voters hi town, so presented not. less ‘than sixty clays before
the uext annual meeting, the selectmen ~h~Ll warn a special meeting to act
upon any question specIfied in such application. The word “voters” lxi tlxls
section ahall mean persons listed as such in the lest previous revision of the
checic-Jiet.
1t.S.32:8. C.8.343. 0.8,25:8. 0,L.3S:3. P.S. 41.8. P.L.463. 1037,40:1.
es—so.

4. Posting Warrant. The selectmen may address their ivan’ant to the
inhabItants of the town qualified to vote in Lowli affairs, lxi ‘which cars they
shall post an attested copy of such warrant at the plaee of meeting, and a
Jiko copy at one other public place in the town, fourteen days before the
day of meeting.
11. 8.82:4. 0.8. 31:4. 0.8. 33:4. 0. L. 38:4. P.S. 41:4. P. L. 45:4. 3—173. 7—206,
234. 28—418. 40—173. 52—512.

• 5. Warrant to Coustablo. Warrants for ~vn-meetings may he directed
to a constable of the town, requiring him to notify the inhabitants; and

such constable shall poet an attested copy’ of such ‘warrant, as p
the preceding aection.
11.8,52:3. 0.8.33:5. 0.8.35:5. 0.I..38’.3, P.8.41:8. P.I..45:5. 7

6. Return of Warrant. The selectmen or the constable aerein
rant ~hdll return the same, at th~ time and place of mectiug, with a
of the service thereof, to the town cleric, or, in bi~ absence, to one of
visors.
11.8,32:7. 0.8.34:7. G.S35:7. G.L35;7. P.8.41:7. P.L.4.5:O.
10-280. 52—512.

7, Selectmen.’s Power. In case of the death or removal of:
~ele~txnea of a town the major part of those who remain in office
power to warn meetings,
11.8.82:5, 0.8,31:8. 0.8.35:5. 0,L.a3:8. P.8.41:5. P.L.48:7,

8. Warning, upon Neglect. If the selectmen unreasonably
refuse to warn a meeting, or to insert any article in their warrant,,
the superior court, upon application in writing of twenty-five or a
or of one sixth part of the voters of such town, may issue a Warra,
meeting, or order the insertion ‘of an article in the warrant,
11.8.81.9. 0.8.343). 0.8.35:2. 0.L.31.9. P.8.41:9. P.L.41.8. I

9. Warning by Justice: Other Cases, If the biennial or annu
in any town shrilL riot have been hold, or 11 there has never beer
meeting of this town; or if, by reason, of death, removal from thc
ability or resignation of the board of selectmen, no member of
renln’uls in office, a justice of the superior court, on application of t
voters, or of one sixth part of the voters of the town, zany issue
for such meeting.
11.8. 32:10. 0.8. 35:10. 0,3,85:10. 1875,2:1. 0. L. 38:10. P.S. 41:10.
2939, 21:1.

10. Warrant of Justice. The warrant of a justice of this sup.
for a town meeting shall be under his hand, directed to
or a cleputysherifi of the county in. which the town is situate; it ci
the time, place aacl object of such meeting rind shall be served an
in thuc eenie manner as warrants issued by selectmen.
11.8.32:11. 0.8.81:11. 0.8.35:11. G.L.33:11. P.3.41:11. P.X,.4
21:1.

11. Other Warning. Any town may, by vote, prescribe z
method of warning meetings; and the meetings warned in pursusi
vote shall be legal and valid.
11.8.82:8. C. 8.81:6. 0.8. 88:6. 0. L, 88:6. P. 5, 41.-S. P. l~ 43:11.

12. Penalty. If selectmen neglect to Issue a warrant for II
• of any’ meeting for the choice of state, county, or town officer

of president and vice-president of the United States, and repressi
congress, or neglect to cause copies of such warrant, if net directs,
stable, to be duly posted, or notice of such meeting to ha given, ag
any vote of the town, they ~hrih1 for each offense be fined fifty doll:

• use of the town.
11.8.32:12. 0.8.34:12, 0.6,33:12. G,L33:12, P.5.41:12. 1’.L45

• 13. Adjournment to Sunday. ‘Whenever any adjournment of
meeting shall fall upon ci Sunday, it ~ba1l be held on the next n



12~ Caai.eTe~ 126. Cwr’reii 126. 125
of an,.’ atOte in5tltutio~ shall be denied the free esereine of the
religion of his parents nor tho liberty of worahippiz,.g God necurding
to the religion of his Parents WIu~Ijoei. living Ut IIPIIL1.

rt~tin~n~.t. Scos. 18. Nothhig in this net Hl.uihl be construed to ropeal nizy
~ portion of the erjmfr~j law of this at~t~ nor to in any illenner

abridge the powers of the ~up~rior court nor the right of appeal
grnnt~ under law from drdezso end decree,., of police ninl ~ieoti~
courts.

~i i~,.~ee1. Seer. 19. This act thafl be liberally eel truei1 to the mid that
its purpose may be carried out to wit,. that th~ care, custody, cad
disponjticei of a child ehdil apprasliasto 0.9 nearly no univ be that
which should be given by its parents, anti ii,. tanni alwn,. it cnn
properly be done, th~ child to lie jilaced in an a proviti family
boone and become a member of the family by legal ndoiitjon or
othierwice,

~ ~ 20. Any officer whit neglects to pemfiirmn any cit liii’ clutica
requhzed tif Icini shall forfeit tie~ lmatdr~.j elohlarn for t’aahz offense.

~ 8mm 21. This net shalt take effect upon the ftr.et day of July
1901.

(Appr~~~d April 4, 1901.)

B~ it enael~d bjj time Senate and IL’o,me of Rrp;’ese;z(ajjp~ ~fl

Central Court CO’wtimed:

SEO~1om~ 1. Thczt any town or legally organized precinct within
~ the state, wheuever by majority vote of the legal votcni of said
~ town, or jwecinct, at a regular zmuoetii,g or by a two.thiinja vote at

ii del notjjled special niestimig of said. voters, they shall vote to
do Sii. are hereby authorized and ezzmjmwercet to coI,at.rtict, manage,
inOintain and. own suitable water-works, for the pnruitce o~ intro.
dewing into. end distributing through cay pOi’tbto~ of said thus
eL preciziems uu adequate Supply of Water, in ~ubterrtmneazi Pipea,

:Ior eztingnioliiug fie’c~ nod for the woe of ito eitizOno amiel e’hizcn,..
cad for enohm other iliit,htt’. private. niitl mzie.~hzi,m,iemzl pzzrpcaen mis
cold town iii’ pree’ini.t may (mimi 1i,u~ tcz time nuthzozize and dir~et
and for that plirimsi’ uuly hum. poz’dmzziw mu hold, in fee scimphum
or otherwise, any reel en’ peo~uzm,nl estate. tumid tiny rights therein,
end water-rights. mind tin uill other things necefianry for carrying
_~o effect hIm purposes iii limb, net. aimul to e~ccavctc nod dig cnocut~

and diteloemu in any ictre,’t, i,inev. .‘uqiiuLt’t’, ~mnmsm~oswy. Iziglewny,
~m.mcn, or other hind or placu’. over cur through whirl, IL nisy be

~decmncd nucruamry mind lweipor fun’ building, constructing. and es
~‘.tacmding cold wmuter-warhcs. and may re.huy, ehange, enlarge. and
~,esteml the sonic from Chime to time, wlwn~vci’ said tou,uo or pro—

dads shill deem mzct’t’meunry. amid repair the iumunmum at pk’asizz’e.
having clue regard fur them safety tmzmd ~volfmure of iii,. citizens anit

~.eecuriLy of thu pubhie ti’avel,
Seer. 2. Said tmuerm,o or prm’u’inots arc’ nnthiumt’i~et1 noel rmmupumwereil Buck, ~1 ‘ii

to eater upunc and bite uniter frtini. mind tim take and ahupru’h,m’iuule ~
any streams. lqwimigs. iuuuuulme. or sulmtcrc’n,uc’aim mantrees of water within “‘~‘

the bouiudai’ic’um of the town mu muting, or of flue town in which the
precinct sum vol log is hcwuzted. mmumt lur’limngimmg to any uuquuhhiwt coin—
pony. muuzzi Cm, eu’u’mmrc’ by (ecu,’,., i,, ui hu,’rwise such st,u’cummumu.slue’iumgo.
panda, cur suuhmlm’rrmumi’’uuiu W,uIL’I’i4. muimul dig u’uummuulo. ,hit,huee. mimi,.,’ ~xcuu—
vations. oi’ u’uce’m’vmira. 1 h,rciuinhi. m’vel. iii. lii’ 11111111 kumm’j, butt ic

lmmclc’aure thitiuzighi whuimh it imumir In’ ,,m’cuz,—,nm’,v for said w~tc’r.tvuum’k,u
to be, or to mmlxi, t’,mr 11w l,uriuuro lit mmlii filming, huuldiuug. hlresi’u—ving,
or cumnhuu’t imig wmutu’,’ for mild iu,,rma’su’s. mind ~uiuImliuug mc,.u,’h,. pipe,, iii’

other muuk’ri,uhtu, or iv,wks. us uuuuuy baum mmm’m’m’mauumz’y for Iuzmihu.liimg uiucl
operatliug muimhm w,itu’r—wuurk.’o. or lou’ l’u’hluu irimug the nellie; j;roi’blc’u?,
‘fit slutil hi’ mueeemuurv to euitu’u’ uipmm utiuci uup~,m’uiprtau. tiny streiuuum,
epriuug, humid. mu’ mtimh,I,m,uui’m,,, ,.a:uure’u’, ill’ mummy ltumd fuim’ flu,’ Puluhluince
aforesniul, or to m’uuie’ iii’ l’,w~r time lu’ve’t mit I lie mnmuuuu l,,v ,luum,ux, cur

. otherwisc, cmiii if amid hum iii’ precizuet shall unit iugru’c with time
owner or mmwmiu’rmc tImu’ru’,uf for iluc~ ul:uuuumuga that nmsuy In’ done by
naiti 501cm, 4,1’ PI’c’tilwt. (ii’ mimic uu~’.’i,,.r uui’ cuirmue’rs mchmmuhl lii’ uu,iknu,wiu
mid town in’ luri’rimmu’t. o~ taid ,uirne’r or unvmuc’r,u imr h~mrL~ iuujored,
laO)’ a~mjuly to I l~m I nut h’i’uu, of liii; muuulmu’riuur csumtrt t’uzr the’ m:unzniy

~ within which sueh Ith’~miuuu. uujlm’izug. pond. or tcnbtin’u’aume’an slunrcum it
aitnetum to have this aauuuie laid coiL imm,tl time cluuozuiges duite,nmmmimm~ml, ,umd

~. that said court slzuzlt refer ilium Since Iii the cuunuuty L’ollmumuiietiomwi’i,
cold coos, my. i~hcz shz,.,ll uuppuuimut a time and lilece of humoring,

ti give occalice thmcreuuf in the iuuimmue uuumuumma’ must iii now provided by
c for huiyhig toiL huigluwutyms, mud momid coumlummissiujuiers fluic)l umimuke

,iet’t to wild cuuiu’t. auid said tu,urt immimy issue executt ion uwimutudiuugly
feiUi~r jeanty muhmuhj desire, they shall bea entitled to a trial by jury,
a mmcli umimmuimier aid tinder mczmu,.hm reguluitiomma as time ujuin it cmv lire.
chIc, in lime sauna Imuuumuumer its uuppemuls frommz the nwurcl of d;uumuucgee
a the came of laying Out ~f highways.
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Oi~w~rsu 126. [1901

~ Seer. 3. Said, towns end precincts are nuthoriced and etnpow.
erei~ to contract ‘with individuals and cc erotioxis, wltetlict citizens
of said towns or precincts or not, for 51tp3)lying’ them with watu
for Imy of the purposes herein named or contmnplaiod, mid to saakt ~
such ~onedtcte, and eatabhish suet. regulations and tulle for flit
use of water for any of said inuposes, as may from tilixO to time
be deemed proper and neceamey to enjoy the provisions of this act.

~ Sxcr. 4. For the more convenient niamigeuxent of ~nid water
‘“‘~‘~ works, the said towns ci’ precincts may place the conatructioe,

snxmngenwat, control, and dirceLio~ of axtid water-works in a board
of water Conlan sioxtera, to consist of three or Ionic citizen5 of such
towns or precincts, said co1muissirn~cv5 to h~ ventrd with stick pow.
era anal duties relating to tILe cowrtr’nctii)ti, control ittid linoxigeoxeut
of tim stone as ‘may from thaw to tints be prescribed by said tower
and precincts. Their term of ourice shall he fur three years, sod
until, their successors ore elected nd qualified The first beard
of comnsissionerc may be chosen by the legal voters of the town or
precinct at the same meeting in which the proviaion~ of this act are
accepted, or at any special meeting thereof tc’r gilled for that pur
pose, arid their successors shall be elected at eo~h amuiel meeting
thereafter, in manner and form. and for terms of office as the town
or precinct may elect; providrij also that tlte term of service of
the commissioners first elected shall be designated at the tints sf
their election, or said conunissioners may be appointed by the ~elt~t
men of aid town or the fire wardens of amid precinct. it staid town
or precinct fail to elect, or if the town u po’ceiuct at any meeting
vote to authorize nod instruct this anlectuicit or fire wardens to
appoint said water conunimioners,

t~tntl~a Saer. 5. The compensation of said Com baloners shall be fixed ~
~ by the towu or precincts electing them. They shall 1w sworn

to the faithful discharge of their duties. They ~hall minnily organ
ize by choosing one of their nauniber as cholrin~t of their board,
arid said board shall appoint a clerk and a anlperimitencluut of the
works, anti. euch other officers as they tnnay dnitnins necessary, and
shall thereupon furnish the town or precinct clerk a certificate of
such organization, and said clerk shall record the sui~nc in the.
records of tim town, or- precinct. The cornanissinniicre ~holl fix the
compensation ~f all officers and agents appointed by them, amid all
officers and agents shah! he Swarm to the faithful discharge of their
duties. Whenever a vacancy shall occur in said hoard from any
cause, the xvmainniog members of tits board rabsfl Ill suelm vacancy
temporarily by appointing a citizen of eald town or precinct in
writing, which ahshl lie filed with the town, or precinct clerk sad
recorded by hint in the records of said towu or lnreciilct; and the
person so appointed shall hold office until the next annual town
or precinct meeting after his appointment, whets the tuwn or prc_,::
cinct shall elect a commissioner to fill Out the unexpired time, if

Cnsx”rsnx 126.

any, of the person whine ,mffieo breante vacant rind wa,c ito tempo
racily filled by nppuintmiieutt. Said (‘utiiiiii~.’tioiieis shell anutiahir

~ melts a report to th* town or precinct which they may serve at the
same titse other towmi or precinct officers report, of the condition
of the wafer-’works financially anti otherwise, showing the funds
belonging to their dcpartmnnt’nt and tim expemises and hxic’,imae thereof,
with such otlix’- facts mimid iimf~’itutin as the tnwsi or lareSilnet

~, should have, which report shall be pubhishcd iii the anunnit report
~ of the town, or precinct each year.

Sser. 6. Said towns m~d precincts are nice rninthiorizeti nod
empowered, tnt amy animund. special tin’ Jnieniilnsh muteetiug, by a major ,,uru~c.
vote of thoco prasemlt xml voting. tam railer by taxation tend appro—
prints, or to borrow mid hire. ~nnchm atoms of nionmay ama tie credit of
the town or vrecinet as aminy fruit tnnac to time be deemancti. mwcesaary
and expedient, for the pur~nusc of defraying the expenses of pur
chasing remal cantata, rights ii real estate, irater rights. atrenmtm,,
springs, ponds, lands underlaid with subterranean mater, amid otlnn’r
rights mad, property mis aforunanid, end far constrsnctimng. nmaintahimimig.
repairing, extendling, emiharging and opcratiiig said water-weeks,
~sid indebteduesam not to e,’tented at coy one time t~n per cent. nil
the vakrntinimn of tIne town ui hirecimict, amid to issue notes mr bend,’
of the town or product ilnet’i’fon’ iii suet. mmmonnts timid payable at
xtaich time or tinier, timed, at smack rate nit iamterest as tinny be thuaglit
proper, mmd nuay exn’miipt sicla motes or hands from taxation wbt’mi
haiti by iiihmnmhitmnnmtmn of thin’ t,,wna ix’ 3treeimmct, said tim’S mini hula
to be signed by the ~a’he~tiii~im if tIne towns or tic fire ;virdamns
or coinmmm animals mt tbno preuin~ts, and conunternigmietl by tine treas
urer of either.

Sscv. 7. Staid towime us’ precincts are hereby anthinrizn,’d amid T,~,Ih,, 5,,
empowertd tin raise ity tnxetl’ui. mmd pay extol yam’ ibm interest nt’ ~ fl
th~ motes and boiids an twined, mod annals part of tile imminnelitnI as the
town may di’tm’rmmmine nd any nominal meeting.

Sear. 8. ThIS :iet ithahl unit apply to ntmy tnurn or precitnet Art i”r,ms’lSs.
wherein therna is itiw estimlmhinnhmed mu pris’nato water syalm.’iim chiartn’r’d~
by the state amid approved by i1n~ state board of health, tmiilesa amid “~““~

private water 7ti’inteili is hmnan’ebn.sed by said town or preniimmut. inn’
otherwise legally mncquia’ed, Pexmnmns or elmrpormntinmins ivhnm ii ganod
faith have prnecmtxsd chai’ters hnrea-iunm to this Iron tlmc state fir
water syst~nmas ~hiinhl also lie paid tine imotuaL utIlity for au~h chinirters
by towns or jironminets ‘where thtay may tue located, be’forna saselt tnmsrnan
or ~reciuets calm taake mndvmuminago of the imruvisionn of this act.

Seer. 9. ‘fhis oct shall taInt efftct upon its passage. Tml.rfl ,‘tiWl
(Approved April 4, 1901.) * tI~’iwt’.
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840 Ou~us 41, 42. UliAv,r,R 43,
341

OTIAI’’I’.ilR 4:1

Ait Act Dl AM DiIEcT AuD couxn’.ctiou (31 55Ot1O~( 2, ciaur4
40 o~ mu p~eisui.xm a~ws or 1889.

B~C1TO3f arcflO)~
3. S.(~’i~ 3. i.k.a ~5e,i.

.I3~ it cnackct by (hi~ &nn(u met buss nf Jtrpmesr,ifu(ks~ in GcmmauE
Uour~ coiwowd:

l~ry e~. S~cm.mosm 1. The annual zalary of the judge of probate for
~ cowxty of Cheshire ahall be six hundred dollars iustead of fu

)zuodred dollars on is in said section 2, chapter 40 of the X~aws
1889, provided.

u,puTh,g 8~ct. 2. All acts and parts of onto inconsistent with the y
UtC31 v~aions of this act ore hereby repealed, and this act shall Is...

effect from the first day of Jnuuary, 1891.
[Approved April 7, 1891.)

CIIAFTE1I 42.

Afl ACt LE0ALI~I3tO tUt ACtIOR 05 5OW~lS IN A5PAO51U~
MOUSY EO~ tIUlItING stiwcte.

1. ~c3lo~ 03 Oortnlo towo, lc~gih0d. I s. t~ko~ o11o,l.

.Ee it cnast~d by time &iwte mid Houss of Jieprcscniativss in
l~ourt Co7WcIid:

~uo~ o cor. Suonost 1. The action of all such towns as hove at any mc
~i~i~’ ing hoT~ in the years 1890 twd 1891 voted to raise antI appro~

ate money for the purpose of lightin~ the streets within s~
towns is hereby legalized and made valid.

~ ~mcm. 2. This act shall take effect upon its passage.
[Approved April ‘7, 1891.]

Ocr

43
~ ACt to Z5tAflf~j~ A flUA(tj~ 01 OSlflSThA’SION UI

Dl ?~~Litm-aiCo~3 0lJzlbuliy~ 5. Icc,; rrpo,-z.
D~ ,o0000r cltO,l. 0.~

0; 010 ~ 0
a.- ~C cOdfiOcol,,. ~. Solme, cUcc~; rpcoU,,~ .oac.

~by time &,metc a,tci Reins of ?cprwzrafjt.on in Gatcrat
~:Cocrj CONL’fsZrd:

samsofl 1. The j~overmmor, wills the odvice and consent of the Eooc~3 CO
-~-‘l Oppoimmt three okilled d~nti~ts of good repute, ~ ~

m business in the state, who shall conltitUte a~9;i ~
rdofregm ion in dentistry; bat no parson shall be eligible F
lOve on em I board tuiless ho shall bins been regularly grodu.

from some reputable medical or d~nt~l college duly
moored in grout i~--~- o in dentistry, or shell bavo bean
tged in the prcz~”— entistry tbr a period of not lose than
reese prev ointm~nt. The term for which the

- ‘carol nI II hold thei.~ offlee shall be three
inc of Incuibers of the board l1r~t to be

.ml his ol...c~ fur Lime term of one year, wme for
two years, and one for the term of three years, ro

y, and until Lhcit ~u~ce~oor~ shall ha duly uppoimmted and
• Any vacancy occurring in said board shall be ~llcd
rrernoi’ in coafornalty with this section; and any usens.
- ~ may be removed from oflico for ecuoc by the

the edvj~~ mid consent of the council.
o board slirdl choo~o from its number a
md it shall mod at lc~st once in each year. Tw°’~011”~’~
ball constitute a q000mun.

9 sht muonthis from tim time this act ~ 0rs1’,,c,Io,.
.ao duty of every persoli who is at that thno

practice of dentistry in this st~to, or who has xc.
- d~grce from some college, university, or medical
cad to confer the same, or shall Inns obtained a

-— ...i 2~sw lfmnpeitiro ))cntal Society, to cause hi~
residence, end place of buaimic~s to be legistered. with said
who shall heap a book for that puopo~c. TJi~ slOteIncUtti

~ysueh person ulmafl be ve~iuiod under oath in such maim.
nay be prescribed by the board. Every poison who shall
iter wIth said l,oartl no u prnutiLi~ner ut dciitistry, shuil
~ caztifie~t~ to IlinIm uffint,, and may coittlimue to placliee
incurring ally of the liabilities or penalties lituvidud in

l4. All palsoms not provided for in section 3 may appearz.~j,,,,,,,,
aid boarli at any of its rv~u1ar luemstingn, and be oxam_~~3rti0.
ih reference to tlm~i~ kmmowIetIg~ and skill in dentistry mmd

aD
C~4
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Xnc., Alan J. Jacobs, J.D., Jack Levin, J.D., Jeffrey J. Shampo, J.D., Eric
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Eminent Domain
I. Nature and Extent of Power

B. Authority to Exercise Power
1. United States

26 Am Jur 2d Eminent Domain § 20

§ 20 Navigable waters; riparian interests

The federal government, under the authority of the Constitution’s Commerce
Clause, ni has a dominant servitude over navigable waters to which riparian
ownership is necessarily subject, so that a proper exercise of that power does
not “take” any property interest which riparian owners had to begin with. n2
The federal government may assert the federal navigational servitude as a de
fense against a regulatory takings claim. n3 In order to assert a defense under
the navigational servitude in a regulatory taking case, the government must show
that the regulatory imposition was for a purpose related to navigation. n4

Caution: This navigational servitude, however, does not create a blanket ezc
ception to the Just Compensation Clause of the Fifth Amendment whenever Congress
exercises its authority to promote navigation. n5

The federal government’s construction of dams and other structures on rivers,
which so raises the water levels upstream from those structures as to cause ma
jor surface flooding or underground saturation of riparian lands and serious
damage to the value of those lands, effects a taking subject to just compensa
tion under the Fifth Amendment. n6 However, not all federal construction of ir
rigation, navigational-improvement, or flood-control projects which have the ef
fect of causing or threatening to cause the flooding of riparian property up
stream or downstream from those projects rises to the level of a compensable
taking. n7 Government orders which prohibit property owners from constructing
certain structures in navigable waters, or which require the owners of existing
structures to make modifications to such structures, do not constitute com
pensable takings. n8

FOOTNOTES:

nl U.S. Const. Art. I, § 8, ci. 3.

n2 U.S. v. Cherokee I~1ation of Oklahoma, 480 U.S. 700, 107 S. Ct. 1487, 94 L.
Ed. 2d 704 (1987).

n3 Palm Beach Isles Associates v, U.S., 208 F.3d 1374 (Fed. Cir. 2000), aff’d
on reh’g, 231 F.3c3 1354 (Fed. Cir. 2000).
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n4 Palm Beach Isles Associates v. U.S., 208 F.3d 1374 (Fed. Cir. 2000), aff’d
on reh’g, 231 F.3d 1354 (Fed. Cir. 2000).

n5 Kaiser Aetna v. U. S., 444 U.S. 164, 100 S. CC. 383, 62 L. Ed. 2d 332
(1979).

uG U.S. v. Kansas City Life Ins. Co., 339 U.S. 799, 70 S. Ct. 885, 94 L. Ed.
1277 (1950); Jacobs v. U.S., 290 U.S. 13, 54 S. CC. 26, 78 1,. Ed. 142, 96 A.L.R.
~1. (1933)

n7 U.S. v. Sponenbarger, 308 U.S. 256, 60 S. Ct. 225, 84 1~. Ed. 230 (1939);
Sanguinetti v. U.S., 264 U.S. 146, 44 S. Ct. 264, 68 L. Ed. 608 (1924).

nB Willink V. U.S., 240 U.S. 572, 36 S. Ct. 422, 60 L. Ed. 808 (1916).

SUPPLEMENT:

Cases
When state’s eminent domain authority is delegated to another, courts must en
sure that the grant of authority is construed strictly and that any doubt over
the propriety of the taking is resolved in favor of the property owner. U.S.C.A.
Const.Amend. 5; Const. Art. 1, § 19. Norwood v. Homey, 110 Ohio St. 3d 353,
2006-Ohio-3799, 853 N.E.2d 1115 (2005).

REFERENCE: West’s Key Number Digest, Eminent Domain lwestkey]4 to 11
U.S. Const. Art. I, § 8, ci. 3.
28 U.S,C.A. §~ 1346(a) (2), 1491
40 U.S.C.A. §~ 3113, 3114, 3117
Fed. R. Civ. P. 7].A
A.L.R. Index: Eminent Domain
A.L.R. Digest: Eminent Domain §~ 2 to 17

Am. Jur. Pleading and Practice Forms, Eminent Domain §.~ 53 to 63
Fed. Proc., I.. Ed., Condemnation of Property § 14:3

West’s Key Number Digest, Eminent Domain [westkey]5
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1’~merican Jurisprudence, Second Edition
Copyright © 2008 West Group

Laura Dietz, JJD., Glenda K. Hamad, J.D., of the National Legal Research Group,
Inc., Alan J. Jacobs, J.D., Jack Levin, J.D, Jeffrey J. Shampo, J~D., Eric

Surette, J.D., Lisa J. Zakoiski, J.D.

Eminent Domain
I. Nature and Extent of Power

B. Authority to Exercise Power
3. Delegation of Power by Legislature

26 Am Jur 2d Eminent Domain § 24

§ 24 Statutory construction

A grant of the power of eminent domain is to be strictly construed against the
condemning party and in favor of the property owner, ni and the prescribed
method of taking must be strictly pursued. n2 Statutes that vest the power of
eminent domain in an agency must be strictly construed, because, by their opera
tive nature, they subjugate the rights of private property owners to the greater
public need. n3 Such statutes are not to be extended or broadened by inference
or implication n4 or by judicial construction. n5 A statute which confers the
right to exercise the power of eminent domain is to be strictly construed in the
light of the objectives and the purposes sought to be attained by its enactment.
n6

Authority to condemn must be expressly given or necessarily implied n7 and will
not be construed from doubtful inferences. n8 The power of eminent domain
should be construed favorably to the landowner when there is doubt as to the
condemnor’s right to exercise the power. n9 The authority for the taking of
private property for public use should be clearly expressed, nb and power to
take land for a particular public use will not authorize a condemnation for a
temporary use or for a limited period of time, nil

The common-law rule that statutory powers to condemn should be given a restric
tive interpretation is inapplicable where the statute expressly provides that it
shall be liberally construed to carry out the purposes of the legislature. nl2
Moreover, the doctrine of strict cons truction does not exclude a reasonable and
sound construction of the particular statute, n13 should not be carried to the
extent of defeating the legislative intent, nl4 and does not require such a
strained or narrow interpretation of the language of the statute as to defeat
its object. niS

Observation: The statute need not refer to the specific parcel of land at is
sue in condemnation, but the project must come within the class of expenditures
that Congress intended to authorize. nl6

FOOTNOTES:
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ni Municipality of Anchorage v. Suzuki, 41 P.3d 147 (Alaska 2002); Kelo v.
City of New London, 268 Confl. 1, 843 A.2d 500 (2004).

n2 Aposporos v. Urban Redevelopment Coro’n of City of Stamford, 259 Conn. 563,
790 A.2d 1167 (2002).

When the legislature delegates the power of eminent domain, the parameters of
that power are strictly construed. Elanchard v. Department of Transp., 2002 MB
96, 798 A.2d 1119 (Me. 2002).

n3 Cannon v. State, 807 A.2d 556 (Del. 2002).

N4 Schulman v’. People, 10 N.Y.2d 249, 219 N.Y.S.2d 241, 176 N.E.2d 817
(1961).

n5 Browneller v. Natural Gas Pipeline Co. of J-~merica, 233 Iowa 686, 8 N.W.2d
474 (1943).

n6 National Compressed Steel Cozp. v. Unified Government of Wyandotte
County/Kansas City, 272 Kan. 1239, 38 P.3d 723 (2002).

In a taking by a public authority, the legislature only grants such rights as
are reasonably necessary to accomplish a public purpose. General Hosp. Corp. v.
Massachusetts Bay Transp. Authority, 423 Mass. 759, 672 N.E.2d 521 (1996).

n7 Coon v. City and County of Honolulu, 98 Haw. 233, 47 P.3d 348 (2002);
Manufactured Housing Communities of Washington v. State, 142 Wash. 2d 347, 13
P.3d 2.83 (2000).

n8 Coon v. City and County of Honolulu, 98 Haw. 233, 47 P.3d 348 (2002).

n9 St. Andrew’s Episcopal Day School v. Mississippi Transp. Com’n, 806 So. 2d
1105 (Miss. 2002).

nlO Pfeifer v. City of Little Rock, 346 Ark. 449, 57 S.W.3d 714 (2001).

nil City of Waterbury v. Platt, 75 Conn. 387, 53 A. 958 (1903); Hibernia Un
derground R. Co. V. De Camp, 47 N.J.L. 518, 4 A. 318 (N.J. Ct. Err. & App.
1885)

n12 U. S. ex rel. 2’enn. Valley Authority v. Welch, 327 U.S. 546, 66 S. Ct.
715, .90 L. Ed. 843 (1946).

n13 State ex rel. Missouri Water Co. v. Bostian, 365 Mc. 228, 280 S.W.2d 663
(1955).

n14 Smith v. City Ed. of Ed. of Birmingham, 272 Ala. 227, 130 So. 2d 29
(1961); City of Tacoma v. Welcker, 65 Wash. 2d 677, 3.99 P.2d 330 (1965).

niS Southwestern Bell Tel. Co. v. Newingham, 386 S.W.2d 663 (Mo. Ct. App.
1965).

nlS U.S. v. Certain Land Situated in City of Detroit, Wayne County, State of
Mich., 873 F. Supp. 1050 (E.D. Mich. 19.94), aff’d, 76 F.3d 380 (6th Cir. 1996).

SUPPLEMENT:

Cases
When the state takes an individual’s private property for transfer to another
individual or to a private entity, rather than for use by the state itself, the
judicial review of the taking is paramount. U.S.C.A. Const.Amend. 5; Const. Art.
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1, § 19. Norwood v. Homey, 110 Ohio St. 3d 353, 2006-Ohio-3799, 853 N.E.2d 1115
(2006).

Rule of strict construction should be applied to the condemnor’s power and to
the exercise of this power because the exercise of the power of eminent domain
is an extraordinary power, and the rule of strict construction is intended to
benefit the owner whose property is taken against his or her will; conversely,
statutory provisions in favor of the owner, such as those which regulate the
compensation to be paid to him or her, are to be afforded liberal construction.
N.S.A. 32.09. Spiegelberg V. State, 2006 WI 75, 717 N.W.2d 641 (Wis. 2006).

REFERENCE: West’s Key Number Digest, Eminent Domain [westkey)4 to 11
U.S. Const. Art. I, § 8, cl. 3.
28 tJ.S.C.A. §5 1346(a) (2), 1491
40 U.S.C.A. §5 3113, 3114, 3117
Fed. R. Civ. P. 71A
A.L.R. Index: Eminent Domain
A.L.R. Digest: Eminent Domain §5 2 to 17

Am. Jur. Pleading and Practice Forms, Eminent Domain §5 53 to 63
Fed. Proc., L. Ed., Condemnation of Property 5 14:3

West’s Key Number Digest, Eminent Domain [westkey)8
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NEW HAMPSHIRE CONSTITUTION

Part 2, Article 5

[Art.] 5. [Power to Make Laws, Elect Officers, Define Their Powers and Duties, Impose
Fines and Assess Taxes; Prohibited from Authorizing Towns to Aid Certain
Corporations.] And farther, full power and authority are hereby given and granted to the
said general court, from time to time, to make, ordain, and establish, all manner of
wholesome and reasonable orders, laws, statutes, ordinances, directions, and instructions,
either with penalties, or without, so as the same be not repugnant or contrary to this
constitution, as they may judge for the benefit and welfare of this state, and for the
governing and ordering thereof, and of the subjects of the same, for the necessary support
and defense of the government thereof, and to name and settle biennially, or provide by
fixed laws for the naming and settling, all civil officers within this state, such officers
excepted, the election and appointment of whom are hereafter in this form of government
otherwise provided for; and to set forth the several duties, powers, and limits, of the
several civil and military officers of this state, and the forms of such oaths or affirmations
as shall be respectively administered unto them, for the execution of their several offices
and places, so as the same be not repugnant or contrary to this constitution; and also to
impose fines, mulcts, imprisonments, and other punishments, and to impose and levy
proportional and reasonable assessments, rates, and taxes, upon all the inhabitants of, and
residents within, the said state; and upon all estates within the same; to be issued and
disposed ofby warrant, under the hand of the governor of this state for the time being,
with the advice and consent of the council, for the public service, in the necessary
defense and support of the government of this state, and the protection and preservation
of the subjects thereof, according to such acts as are, or shall be, in force within the same;
provided that the general court shall not authorize any town to loan or give its money or
credit directly or indirectly for the benefit of any corporation having for its object a
dividend ofprofits or in any way aid the same by taking its stocks or bonds. For the
purpose of encouraging conservation of the forest resources of the state, the general court
may provide for special assessments, rates and taxes on growing wood and timber.
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TITLE 26 > Subtitle A> CHAPTER 1 > Subchapter 0> PART I>. § 1.001

§ 1001. Determination of amount of and (~) Computation o~
recognition of gain or loss earn or loss

The gain from the sale or
other disposition of property shall be the excess of the amount realized therefrom
over the adjusted basis provided in section 1011 for determining gain, and the loss
shalt be the excess of the adjusted basis provided in such section for determining loss
over the amount realized,

(b) Amount realized
The amount realized from the sale or other disposition of property shall be the sum of
any money received plus the lair market value of the property (other than money)
received, In determining the amount realized—

(1) there shall riot be taken into account any amount received as reimbursement
for real property taxes which are treated under section 164 (d) as imposed on the
purchaser, and

(2) there shall be taken into account amounts representing real property taxes
which are treated under sectIon 164 (d) as imposed on the taxpayer if such taxes
are to be paid by the purchaser.

(c) Recognition of gain or 1os.~
Except as otherwise provided in this subtitle, the entire amount of the gain or loss,
determined under thIs section, on the sale or exchange of property shall be
recognizecL

(d) Installment sales
Nothing in this section shall be construed to prevent (in the case of property sold
under contract providing for payment in installments) the taxation of that portion of
any installment payment representing gain or profit in the year in which such
payment Is received.

(a) Certain term interet~t~
(I.) In aener&
In determining gain or loss from the sale or other disposition of a term interest
in property~ that portion of the adjusted basis of such interest which Is
determined pursuant to section 1014, 1015, or 1041 (to the extent that such
adjusted basis is a portion of the entire adjusted basis of the property) shall be
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disregarded.

(2) Term intcre5t in property defined
For purposes of paragraph (1), the term ~‘term Interest in properl:y” means—

(A) a life interest in property,

(~) an Interest In property for a term of years, or

(C) an income interest In a trust.

(3) Exc~ptlou~
Paragraph (1) shall not apply to a sale or other disposition which is a part of a
transaction In which the entire interest in property is tr~r’sferred to any person
or persons.

UI has no control aver and does not endorse any external
Internet site that contains links to or reterences LII.
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EXEUBJT A
Date: April 21, 1997
Thue: 11:00 a.ni.
Room: 104 LOB

The Senate Committee on Executjv~ Departments & Administration held a
hearing on the following:

KB 0528 relative to municipal water, gas and electric utilities.

Members of Committee present: Senator 3. King

Senator Rubens
&nator Wliipple

• Senator Roberge
• Senator Podl~s

Senator Patenaude

~ ~ ~

The Chair, Senator John A. King, opened the hearing.

~pr~eutatjy~Jeb Br~dl~y,Carr8: For the record1 Jeb Bradley, Carroll
County District 8. I come back before you again this morning with probably
one of the most important pieces of the year. This bill, JIB 528,18 &mib~r to a.
bill that passed the Senate last year. It clarifies, it simplifies, and it lays
some new groundwork for what is an existing right now of municipalities,
towns, and cities across the state to, through a process, take over the existing
utility network within their community or in some circi.n~nstances outside of ~. -.

their conrmunity. •

We believe that this is a very important piece of legislation for severai~
reasqns. As I said, it clarifies and it simplifies an existing right and *

opportunity, but perhaps more importantly should the process of electric
utility deregulation falter or get slowed down in the courts, this provides
some balance and some needed opportunities for municipalities to proceed on . •

their own if the benefits of competition don’t arrive as quickly as we had
hoped. .

Ill just touch upon some of the main changes in the statute that are iii this
bill, and then Ciifi~ I think, would be happy to take you through some of the
details. This re-enacts ESA ~8, repeals and re-enacts, so there are many
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changes, but the specific ones are that those areas that are different for
dectric and water are spelled out with different provisions. The water
sections that are separate are later in the bill. f.

‘The public interest determination i~ changed, and that is throughout the bill,
starting on page 1 ofthe bill, or page 2 actually, line 29, 38:3, cities, towns, or
village diatñcts, 38:4 and 38:5, unincorporated places. What the language
“rebuttable presumption” says is that once there has been a vote by the
community, there is a presumption by the community that the public utilities
commission should listen to that there is a presumption that the public
interest is satisfied by that vote..

It is further illuminated on page 3 of the bill in section 38:11 where the
public interest determination by the commission is spelled out, and it does
give the commission the opportunity to set conditions and issue orders to
satisfy the public interest. So clearly the commission is an integral player
here.

Language in the bill added “unincorporated places” which, while most of us
who live south of the White Mountains don’t have to worry about that, it ‘was
a major interest for Representative Larry Guay, who represents several
unincorporated places, that they be given ample opportunity.

The ratification section on page 4, language was added to make it explicitly
dear that municipalities were authorized to hold special meetings if ‘

necessary. That was a posaible shortcoming in the prior statute. The
limitation in RSA 33-B on bonding was removed so that communities could
exceed, I believe, it was a 10% cap and go forward without that limitation.

Senator Eleanor Podles, D.16: Where is that bonding? On page 4? That
you’re talking about.

Represe3atative Jeb Bradley, Carr 8: It is . . .yes, in section 38:13.. .

~S~iator Eleanor Podles, P. 16: So, w~’re still on ratificalion in other’ . -•

words? .‘

~presentative Jeb Bradley, Oarr 8: It is in that section. Yes, Senator. And,
I think one of the last other major changes that is in this bifi are on. page 9,
the consequential damages section that allows the commiRsion to determine,
in essence, consequential damages which is what we’re calling stranded costs,
if the Federal Energy Regulatory Com,mission decides it does not have•
jurisdiction, which is highly unlikely.

292~’,
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The following section, 38:34, says that any newly municipalized electric
company shall unbundle rates, and it also allows those five communities that
nOw have municipal electric departmen~~, which include my town of
Wolfeboro, Woodavijie, Littleto~, Ashland, and New Hampton, that they may
voluntarily unbundle.

Another key provisionis the financial responalbijijy section3 which in essence
says that ifyou’re not part of the service territory of a municipal utility or
you choose not to take generation services from that municipa]j~ed entity
that you cannot be held responsible for any problems through taxes or other
charges.

I think that highlights most ofthe bill. Once again, I think this is a really’
important piece of legislation in that it hopefully will provide an opportunity
for communities to go forward based on statutory rights that they’ve had in
the past and will offer another option should there be protracted litigation
with regard to the restructuring ofour electric utility industry.

&p~en~g~e Clifton Below, Graftonj~: I am Representa~~e Clifton
Below, representing Grafton District 13, the City ofLebanon and Town of
Enfield.

I would just like to elaborate on Representative Bradley’s comments and say
that I think this bill in part was part of a sort of carrot and 8tick approach to
help us move :towards competition restructuring and lower electric.rates.
Obviously it is iii a sense the stick part in that it provides municipalities, it
strengthens and reinforces an existing right ofmunicipalities to mi~nicipalize
their distribution system and makes that opportunity more meaningful and
one that can really be exercised should this effort to restructure. result in
protracted litigation, or whatever. -

I think it is important to realize that:the right ofmunicipalities to •‘

municipalize a monopoly utility system has existed from early inthis:cenpuy
arid it exists in almost every state in the nation, and it has’ been.exercised.
from time to time. In fact, there are over 2,000 municipal’eject~c sy~tems ~
this country, some of which were created by muniàipali ation~~• Most of which
were formed in the early days ofelectrification, and they serve somewhere in
the order of 20% of the nation’s custome~s. ,, ‘ ‘

Our laws have not been updated in this regard for many years. This bill, I
think was SB 610 last year, went through this committee, was approved,
went through our committee. We provided sonie amendments and when we
got to conference committee there was a feeling that we really hadn’t done as
much work as needed to be done, and the bill was allowed to die in conference ‘

committee by sort of mutual consent of all the parties.
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• It ~vas reintroduced and we put a lot of work into this. There was a number
of different bills that essentially became this one bill. We had ones that
attempted to update the water system section. There was another bill,, 1113

• 411, which looked,at the bonding issue, and went to update ESA 33-B, and
• they were all merged into this one bill. After we had taken tben~ apart and.

worked on oath separate part we put them all back together.

If you’d like, ‘I don’t know how much detail you want to go into this, but I
would be happy to walk through some of the more detail in terms ofwhat is

• new and what has changed. We’ll try togo through this slowly. Starting on
page 1, chapter 38. I believe that is the same title of the chapter as currently
exists, and we’re simply repealing and re-enacting the whole chapter.

On line 10, Roman three (Ill), the ternl”municipaljty” is defined to include
unincorporated towns and unorganized places. On line 16,.there were some
wQrds added such as “establish, expand •“. We already had “take, purchase,
lease.” We just wanted to make clear the terminology included expansion of
an existing system.

For the five systems that exist, I think a couple of thena serve their whole
towns, but at least three of them only serve part of their existing towns,
Ashland, New Hampton, and Haverhi]lor Woodapifle, only serve part of their
tQWns. Wolfeboro I think serves basically almost the whole town.

~Pta~y~e~Bradiey, Carr ~: 98%.

~p~~ntative Clifton Below Qraftôni3: Line 20 on the first page again
there were some words that were added for these purposes. “Take” was
added in. It wasn’t there, “Or otherwise lease,” “or otherwise acquire and -.

maintain” I think were some additions, .

When we turn to page 2 on line 4 or line 8 is where this phrase comes that
says, “Such confirming vote shall be had within one year fr&n the ‘date of the..
vote to establish such a plant, and if favorable, shall create a rebuttal~1e-

• presumption that such action is in the public interest,” This provides this - -

process where it takes a two-thirds vote of the governing body. I shdiild
mention that is also a new term. In many places there were specific •

• references to the city council, the town selectmen, mayors, so on and. so forth.
We changed the reference so it generally talks about the governing body of a
particular entity. which.is a defined term elsewhere in the statutes.

But, this creates the notion that if there is a two-thirds vote to establish a
municipal utility system that that creates a rebuttable presumption. That it
is in the public interest. When we talk about this, there were attempts I
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think in 610, as well as the way this Nil was introduced, to define what
public interest was meant. We ended up deciding not to do that because
there is a long history of defining the term “public interest” in the law, in the
case law, and the Jaw before the PUC.

Both the Utilities that were involved in testifying on this as well as the other
groups, municipalities all felt it was better to not try to create a new
definition for public interest, but rather to allow the one that exists in case
law that has evolved over time to stand. But, it does create that presumption
that can be rebutted and challenged when it goes to the commission. That~s
repeated on line 9, and it is a vote of the town or village district which is
obviously at an annual meeting or a special meeting duly warned.

The whole section starting on line 12, 38:5, By Unincorporated Towns and
• Unorganized Places, this is a whole new section because they were not
addressed previously. Senator 1~red King and Representative Guay were
concerned, and Coos County has taken something of a position on this. They
had representation in this matter wanting to be sure that in Coos County
where there are so many unincorporated towns that there would be a
mechanism to provide for municipalization, which is through two-thirds of
the members of the county convention.

Again, on line 22, there is a reference to within 30 days after the cozi5rming
vote the governing body shall notify in writing any utility engaged of the
vote. Previously this mentioned there was a lot of different sections that
talked about the mayor of a city or the selectmen. We just said the governing
body shall provide the notice: • ‘ •

Down online 33 where the utility is then to reply within 60 days of the.
receipt as to whether they are, in effect, willing to sell or iiot. That is given • •

back to the governing body. Then it does provide if the utility says no, th~p
the utility thereby forfeits any right it may have had to require the purchase
of its plant and property by the municipality, and the municipality may ~.

proceed to acquire as providedin 38:10.’ . ~-‘• ..‘,

I believe that that exists in ‘the current statute We looked at taking tl~at in. .~.

and out, but ended up deciding that that should stay. It simply says if they
say no then it is iij~ to the process that is set forth as to what property is to be
acquired. Whereas if the utility applies in the affirmative as provided in line
37, then they set forth the price in terms it is willing to accept and specify
‘what plant and give a schedule ofplant that is to be sold to the municipality.

Then 88:8 on page 3, line 6 provides that the governing body may negotiate
and agree with the utility if there is a negotiated agreement on the sale.
38:9, Valuation, ofcourse that was part of the existing sta.tute, although

~c~c ~
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there are some changes to it. For instance, on line 18 it specifies that “..the
commission shall determine the amount of damages if any caused by the
severance ofplant and property proposed to be purchased from the other
plant and property of the owner. ha the case of electric utilities such amounto
shall be limited to the value of such plant and property and the cost of direct
remedial requirements, such as new through-connections in transmission
lines, and shall exclude cpnsoquential damages such as stranded investment
in generation, storage, or suppl~r arrangements which shall be determined as
provided in ESA 38:33.”

• That is an importaz~t section because traditionally it was up to the
commission to determine all damages of all nature. This has separated the
damages into sort of the severance damages versus the consequential

• damages and stranded cost.

• If you turn to 88:33, which is at the bottom ofpage 9, line 36, provides that
consequential damages are going to be determined by the Federal Energy
Regulatory Co~rnnbision. Although it says to the extent they don’t have
jurisdiction actually, it says the commission shall determine just and
reasonable consequential damages. The reason it says it in that way is
because basically the FERO, Federal Energy Regulatory Co~mmi~sion, last
spring in a major order addressing the whole issue of stranded costs in the
electric utility industry said that they will . .they asserted jurisdictions that

• they will determine damages of this nature stranded cost related to
generation and supply arrangements as a result of municipalization.

So, the point is that FERC has asserted jurisdiction over this issue in what is
called ]~ERC Order 888, and the feeling was that since RERO has said they

• • have jurisdiction over determination of these kinds of stranded costs and
what is going to be paid for them in the case of municipalization bec~ause it i~
transforming part of a retail system into a wholesale customer, and basically
FERC says it has jurisdiction over wholesale transactions and armngements;•
That is where it is assumed that it is going to be determined.

However, it does say that if FERC does not assert jnrisdiction and is legail~ ~:
challenged, there are some entities challenging FERO’s assertion of
jurisdiction, then the commission shall have the ability to determine that on

• a just and reasonable basis. And then of courseit ~àys the commission need
not make a determination when there is an agreement between the utility

• and the municipality. It says need not because it is conceivable that there
would be a third party which felt that there needed to be issues addressed so
the eommigsjofl could step in and make a determination if they felt that was
the public interest required.
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So, ifyou turn back to page 3, and I think the section Won line 23 and 38:10
are essentisjjy ~imil~v to what currently exists. 38:11 at the bottom of the
page the public interest determination by the omnilesion is a change from
the existing statute to the extent that they determine if it is in the public
interest, although we’ve created.a rebuttable presumption that it is by a two-
thirds vote of the municipa]ity~ but it says they may set condition and issue
orders to satisfy the public interest. This clarified their ability to positively
assert conditions or even issue orders that say the public interest requires,
for instance, that a mwñcipality xtiay~haye to acquire some property outside
of its boundaries. If there is some customers that would otherwise be
stranded with a small distribution line that crosses a municipal boundary the
commjsejou would have the power to order the utility that is selling its
property or having its property acquired and also order the municipality to
acquit’s that portion of a ~ystem that may be outside of their boundaries.

For instance, which was a gap that we found in the current statute that
wasn’t addressed if that’s what the public interest would require. Again, it
goes on to say the commission need not make a determination ifthere is an
agreement for sale. But again, if there is a third party, such as a neighboring
municipality or some customers who felt that they would be aggrieved by the
proposed sale, the commission could be on their own initiative or petitioned
by another party go ahead and make a public interest determination even if
there is mutual agreement. And again, they could set conditions or issue
orders to insure that public interest is satisfied.

When we get into this actually I think this expansion of existing municipals
is a new section. Again that wasn’t clearly addressed in the existing statute,
and we added a provision that parallels the process for expansion.
Ratification -- this is where the issue of bonds came up -- under the existing
statute does not really reference out of its own language. It talks about
municipality issuing bonds to pay for~the acquisition cost, anffi says such
indebtedness shalt not exceed at any one time 10% ofthe tax valuation of th~
community. However, the existing statute do~esn’t make clear whether~th~se .

bonds are general obligation bonds, revenue bonds, or what. ‘~So1 varioi~s bond.
counsel who looked at.the current statute said. it is really ambiguoui~and
would be very difficult to utilize. .

Typically, any acquisition that is being contemplated is less than 10% of the ‘~

valuation of the municipality. However, usually that condition is only
related to general obligation bonds and not tied in to revenue bonds. So, it
was felt the appropriate thing to do was tie this into RSA 33-B which is the
existing statute on municipal revenue bonds that disconnects them from sort
of the general obligation of the community. It makes them specific to
anticipated revenues from specific facilities. So, what we have done is tied
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this off to the fact that the municipality may iasue bonds and notes pursuant
to RSA 33-B.

rm going to ask you to turn to page 10. Near the bottom of the page, line 32,
there is an amendment to liSA 33-B on revenue producing facilities, the term
that provides the definition the existing statute covers water works, sewage.
treatment plants, solid waste facilities, but it doesn’t cover electricity and gas
systems. So, we have specified and included into the definition of revenue
producing facilities “facilities for the production, generation, transmission, or
distribution ofelectricity or gas,” so then it all flows right out of that 83-B~
which has been updated in recent years and is considered to be a pretty clear
good statute about how to do revenue bonds.

As Jeb mentioned, it goes on because there is a time limit at. the stert of— I’m
back on page 4 on lineS — it provides that the municipality within 90 days of
a final determination ofprice has to decide whether or not to proceed with
the acquisition, it does provide in line 13 that the municipality is authorized
to hold a special meeting to take such a vote, and it clarifies that the special
meeting doesn’t have to be an emergency situation, but they can take it to
satisfy the timing requirement, and of course the purpose of the thii~ng
requirement is so that once evaluation is made it proceeds without dragging
it out so the evaluation would change pver time by a delay in the vote to
decide whether to go ahead and do it.

We did consider changing this,, but we left it in on line 19. There is a
specification that if the ratifying vote provided for in this section is in the
negative, no other action under this chapter shall be had during the ensuing
two year period. So, if a town chooses not to proceed, essentially under the
voting provisions of 33-B which I believe requires a two-thirds majority vote
to issue revenue bonds, if that two-thirds vote fails then the whole, thei~e.can
be no other action for at least £2 year period of time, so that this pro’i~ides
sort of a time out period where it is not, the incumbent utility has a ç~hancç,~o.
go ahead and perform and nOt be bothered by this for a couple of years.

Going on clown to section 38:14, Operation of Plant, line 26-26, thOre is a new
phrase that provides that “The operation by a municipahitj outside its own
limits shall be subject to the jurisdiction of the commission except as
provided in liSA 362.” In RSA 362 which has to do with the gençral
jurisdiction of the commission, it does provide that if a municipality provides
utility service outside of its boundaries on the same rates and terms as it
provides to its own residents within itsboundaries it is not subject to the
commi~sion jurisdiction.

So, for instance, and I don’t know if this is the case, but the Manchester
Water Works, the Manchester Water Department which serves communities
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outside of its boundaries, is or isn’t subject to jurisdiction depending on
whether it charges the same rates or different rates as It does to its own
customers. Does that make sense? So, we just tied that offand tied it back
into RSA 362. 1 think there was an attempt to spell that out in the existing
statute, but it *as felt to just tie it back into the other.

I thin~k there is a little clarification on page 4, line 30 that a municipality
may take by eminent domain land, any interest in land or water right within
its limits. It doesn’t allow a town to go outside of Its limits for the expansion
ofplant, so that could only be done pursuant to a commission order to satisfy
the public interest or by mutual agreeme~~~

I think on page 5 and 6, most of that is pretty much as it’exists in the current
• statute. There is something, I think the supply contract section had.a little

• bit of language that was changed on line 4 where it starts off ‘~Any such
municipality may contract with individuals, corporations, and other
municipalities and the citizens ofsuch other municipaJii~s for supplying
them ... .“ There was just clarification language. You say citizens thereof.
There are quite a few places, I’m not hitting every point, but there are quite a
few places where we tried to clean up language that was ambiguous or not
very clear or archaic. I’m not hitting all those points.

Page ~ is where the next major set of changes is. On page 7, line 8 is the
additional provisions for water systems. It used to be that some ofthese
sections were blended right in to the rest of the chapter. We decided to take

• out the ones that are ~peciflc to water systems and electric Systems and put
them at the end of the chapter, so it is just a little more clear. Most ofthis
exists in the current statute. An. example of the kind ofminor changes we
made on line 33, there is the section. called Water.R~tes. It used to be Water

and used the terna “rentals” throughout. We just changed it to the
word “rates” because that is the term used these days.

Turning on to page 9, the additional provisions for electric systems, as
Representa~jv5 Bradley mentioned, at the bottoni of the page, there is the
sectIon on consequential damages, and as I previously mentioned, it explains
how that would be dealt with. On page 10, line 5 the Unbundfling Rates and
Open Access, that’s new as well as the 38:25 is afl new.

Maybe I’ll just take a minute to explain the significan~ of that. It does.
provide that if a municipality establishes a municipal system then in effect it
can’t require customers to pay through taxes or otherwise costs associated
with the utility except for power or services consumed either directly by the
municipality or by the customer. That’s on lines 13, 14, 15. So, it provides
that ifyou are going to municipalize you can’t use the taxpayers’ ability to
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pay taxes as a way of subsidizing that municipalization effort. It really has
to stand on its own as a revenue producing activity.

Obviously, the intent there is as we’re moving generation to the competitive
side, we recognize that distrjbutj~ will remain a regulated monopoly, but it
was felt that the taxing ability ofcommunities should not be used to
subsidize and affect n unicipalization efforts. It should stand on its own.

The next, sec~tion Roman two (U)at line 16 goes into addroeg the specific issue
of genera~o~ services.. I should just sa~ that we considered zist allowing
munioipaj systs~ to own generation. Since generation is subject to
competition. We had a lot of debate about that. We ended up coming down
on the side of saying that we aren’t going to presume to know better than the
municipality whether they should actually own generation or not. We’re
going to leave that as a local decision, but we want to make it clear that if
they acquire generation either through ownerslñp or through contract, for
instance, there again they cannot make their customers or the taxpayers of
the comn~unjty responsible for the cost of those generation services except to
the extent that they take pàwer from that generation facility.

So, what It says here in this line 16 through 24 is that if a municipality is
going to own generation it has to support itselfon its own revenues and they
can’t go back to the taxpayers or the customers to subsidize or support that;
In a sense it has to compete on its own merits.

So, that would certainly be something that bond council for a municipal
system would look at as they were authorlzing the issuance of revenue bonds
to make sure that the credit really is that they are secured onjy by the
facility itself~ such as .a mortgage would do.

• The other new thing iii here is the Roman three (J1t) at line 25w]iiôh
provides that if a municipal electric utility acquires a generation plant and

• equipment, the municipal electric utility shall make”paymeats in liei~,,qf taxes
in the amount that the plant and equi~ment’wo~~ have paid taxes if it had
been owned by a private owner, So there again, it is stating that you’are not
going to subsidize a municipal owned generation plant to compete against
private owned generation by exempting it from the pa~’ment ofproperty
taxes. That it should make payments comparable to what it would pay if it
was privately owned.

The last sentence essentially ties that back in and says it is not part of the
cost of generation services that people that aren’t taking those services can be
held liable for it. ,
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Going on down on line 32 again is the amendment to RSA 33-B, which I
discussed before. On page U, line S’there is aiieading “Redundant Electric
Liiies.” This is a new section, which I think we put in the House version of
the Senate bill last year, which we retained, which specifies that “No public
utility or niunicipal utility shall constru~ redundant parallel electric utility
lines. Such duplication of lines shall be deemed contrary to.sound economic
policy aM contrary to the public interest,” and does not apply until retail
electric competition is certified to exist.

That is just to make clear that if a municipal system wants to expand, the
way they should expand is by taking or acquiring existing distribution lines
and not constructing parallel lines, because obviously parallel lines, two sets
ofpoles down the same Street could present a situation where it is not really
in the public interest, because you’re duplicating the cost of the distribution
system. We did make that apply prospectively only because there has been a
ease wheretlie Town ofAshland has attempted to expand. The PUC found 2
to 1 against the municipal system, and said that they could not expand by
running parallel lines to the co-op lines, They appealed that. I don~t know
exactly where that stands, but this is intended to not really address their
igsue but to set a policy going forward from a time some time next; year when
the competition is established. So we’re saying really competition can exist
in generation seiyicee, but not in distribution services at this time.

The remaining references throughout tbe rest of this are simply existing
statutes that tie back to this section to this RSA and 38 because we’ve re

• enacted it. The numbering has changed, so it makes the proper references to
the numbers; If that helps you.

• ~ator Jim Rubens, 1). 5: My compliments to the House committee. This
is some quality draftsmanship. I have some questions. --

On page 9, line 37 where you would use th~ terminology oLtlie standarcV’just
and reasonable” as opposed to the. “fair, balanced, equitable” langua~e in
1392. So, we have 2 standards by which stranded costs can b&deterinined.
Why did the committee choose to not- recognize the standard; -_

Representative Jeb Bradley. Carr& ~ERC would use the “just and
reasonable” standard under Order 888, and that’s why we chose to do that.

~anator Jim Rubens, 1). 5; But here we are coming back to the state. The
state determination where we’ve set a policy for all other which would
probably be the vast majority of strandGd costs determination fee would be

- using the fair, balanced and equitable. Why the difference here is probably a -

small category of that asset.
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• &p~~atathre Jeb Bradley, Can’ 8: Primarily because that would be a
FERO standard that they would use it. We just felt that that was
appropriate because of the reliance on the FEEC standard.

~18: To be honest, thafwas drafted
last year, and there was no really question ofit this year, so we didn’t really
revisit that particular question. Although, it was drafted after RB 139~ had
passed. But, just to let you know we didn’t actually discuss that in the.
Rouse this year.

Lenator Jim Rubens, D.6: You didn’t discuss changing it then?

~Graftonl3: Correct.

Seuatør Jim Rubens, D.5: You: have required, I just want to be clear what
• you are meaning here at the top ofpage 10. When competition exists
anywhere in the state, automatically by statute any municipalized authority
muscle out choice by consumers who live in that municipality zone,
municipalized zone must allow choice?

~presentative Jeb Bradley, Can’S: Anyone going forward. Those five
existing may voluntarily.

Senator Jim Rubens, D. 5: Do you define anywhere, do you define direct
versus consequential damages anywhere in here so we have a clear..
demarcation? •

&vresentatjve Jeb Bradley. Can’ 8: No. . . .

~epresentatjve Clifton Below. Grafton 13: Well, I think there is~.~,.Itis~not a -‘

defined term, that’s correct. There is an elaboration of it which was qnpa~e •

3, lines 16-22. It says “...caused by the severance” in the first instance, and
then it clarifies so that severance really happens..with regard to..a~y kind
utility. So,• a water system, if there is severance, it is the broad term.~fli~ase.
of electric utilities, it is limited to the value ofplant and property and the
cost of direct remedial requirements. So that’s how• there is an attempt to
define it.

And then it says “..~consequentja1 d~mages such as ...“ so people seem to feel
that sufficiently ... . •

Senator Jim Rubens, D. 5: You discussed that in committee and those
definitions were considered sufficient?

~3O2~4~
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~presentatjve Clifton Below. Grafton ~: Yes.

~~ator Jim Rubens. I)~ 5: For costs that are direct damages, is there
reference to net depreciated book value or book value of those assets besides
remedial costs as you debated, decided?

~epresentatjve Clifton Below, Grafton 13: It was debated. There was some
question about the whole valuation process. There was consideration to
whether it should be thrown to the board of tax and land appeals in terms of
the appeal procedure to the coniniic~~ion determination. It was felt that the
coninhi~sion in many ways really was more expert in terms ofutility property
and in terms ofhow it was going to balance the. public interests between
shifting costs to say an existing rate base versus a municipalized effort, i.e. if
you set the price too low in an acquisition3 you would actually potentially
shift cost onto existing ratepayers that are left behind with the incumbent
utility.

So, this is an indirect answer, but we felt that it should stay with the
commission, There was discussion about whether we sliould.spe]1 cut
whether it is net depreciated book value, but it was felt that was not ...it was
decided not to do that.

~nator Jim Rubens, D. 5: So now it is ambiguous. The PUC decides.

Representatjve Clifton Below, Grafton 13: Yes.

Senator Jim Rubens, 3). 5: ~IIow could there be, if the definition net book
were used aside from the remedial costs, how could it.b.e argued that would

.be anything other than fair to all patties on both sides?

ReDresentatj~re Clifton Below, Grafton 13:. It might be. You may~hear some
other a.rgunients on that point. - .-

Senator Jim Rubens, 0. 5: On pag*~ 5, lineS, the definition of supply
contracts. The list isn~t exhausted there, For exaiiipl~, LLC~s, persons, which
under the law. is deemed to include all other types of entities. Could that
language be somewhat expanded to make sure we don’t lose anyone or any
entity?

Renresentatjve Clifton Below. Graftcm 13: I don~t see a problem.

&nator Allen Whipnle, 0.8: What page was that, Jim?



Page 5, line 3. “...municipaiity may contract
with individuals, corporations, and other municipalities and the citizens ...“

but you may have other entities like LLC’s or a person.

~Sure, partnerships. That sounds.
like a good idea to me.

~rJimubensp~. On page 10, line 18, let’s say a municipality
makes a bad decision with respect to some kind of generation supply, some
kind of open ended generation contract with cost escalation provisions, would
that be possible? And the customer is then, by virtue of the municipal price
going up would decide to elect to go to another supplier, then there will
become fewer and fewer customers for the municipal generation choice and
we get into a death spiral situation, and you prohibit the municipality from
loading that back on the taxes. What do you foresee here?

ntative Clifton Below, Grafton. I~,: Well, potentially what is foreseen
here because there is this imbundling rates and open access that the party at

• the other end of the contract, say it is a contracted provision for services,
• would have their contractual rights limited in essence by the statute winch

would exist prior to that contract, which says that if the municipal system
say ~defau1ts on that contract, that they couldn’t force that municipal system
to have recourse back an their customers, because of what will then be an
existing statutory provision saying that they are limited. I. think the

senator Jim Rubens. 115: The municipal system would, in essence, have
limited assets and a limited ability to collect from any part~ The party
entering into a generation contract would be forewarned of that?

Representative Clifton Below, Graftonl3; Should be forewarned of it in light
of this provision in the statute, Likewise, if the municipal owned a.
generation plant, decided to build one, it proved to be uneconomic, they ~

• couldn’t get any customers for it, they would probably default on i~, aiia
whoever loaned the money would foreclose on the facifity itself as their
recourse, and that would be the only recourse considering that this provision
was on the books prior to the indenture, the debt obligation~.

~nator Jim Rubens, P. 5: So this provision then would, in essence,
foreclose any municipal entity from having an open ended liability?

Representative Clifton Below, Grafton 13: Yes. Yes that’s the intent of it.

Senator Jim Rubens. P. 5: Is that right? No doubt about that?

Representative Clifton Below, Graftonl3: Well

14

304 ~



15

&nator Jim Rubens, D. 5: This could be a huge problem unless there is no
doubt. Municipalities could make mistakes.

Representative Clifton Below, Grafton 13: There is no doubt that this is the
intent, and the effect of this would be to very much discourage a new
municipal system from getting involved in generation at all. You know, I can
never totally anticipate how something like this might be litigated, but
clearly the people who looked at it felt like that would be the effect, that it
would very much limit what could be done.

It was thought that the nature of the things that a municipal might do,
because many municipalities have a large electric load of their own, is that
they might go out and arrange for acontract to provide generation services
for their own plant, and they might say to their customers in town, their
customers of the distribution system, “We’ve got a good deal for supply of
~generation. Ifyou’d like to join in our contract, there is a three year
commitmenthere at this price. You’re welcomed to do so, but you have to
sign a contract.”

- So, the municipality might sort of aggregate some amount of load in part to
satisfy their own load, but it would be anticipated in light of this provision
they would only do so to the extent, they would only make a commitment to
the extent they. had customers signed up and committed to it. But, there
again, the interpretation we have heard that this provision in the statute
prior to the enactment of the contract would sort of rule over the contract.
The contract would be subject to these statutory conditions so that the party
at the other end supplying generation would have limited recourse if thereis
a default on that.

senator Jim Rubens, D. 5: Right now in Dover, the Dover situation, Dover~
may wish to municipalize and then ensues a lengthy prospect of litigation

• over valuation. Does this bill streamline that valuation contest, valuation • -

disagreement contest so that that doesn~t become an inhibitory barrier? How
would we delegate it to the PUG? • •

Representative Clifton Below. Grafton 13: That was certainly part of the
intent of updating this legislation, audI think it does in a couple ways. It

• clarifies the vote process by the communIty, and the turnaround times. It
clarifies the bonding authority, and it takes to the extent that it narrows
what the commission has to decide the damages are, the valuation is, it
narrows that so that can go ahead and happen.

If there is litigation with FERO as to the consequential damages, that can
take years, but that could, and that is typically what has delayed
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municipalization efforts, bu~ in this case it could proceed under state law
while those issues are litigated before FERC, and they will laud however they
play out.

~l~~JirnRubensD ~: So, pçrhaps by virtue of FERC 888 there could
Still be massive inhibitions against municipalization due to the prospect of
extended litigation in Washington before FERC?

~Gr niS: There is certainiy that risk ‘~ctor,
and we couldn’t see any way to get around that.

On page 8, on38:30, line 28, it allows the
municipality the power ofeminent domain, section 30, the water supply. Is
that new or is that in statute?

Representative Job Bradley, Carr 8: I believe that is existing statute. I’ll
check.

~Grafton ~: We’re pretty certain that is in the
existing statute.

Senator Eleanor Podles. D. 16: Could you find out for me?

R~presentptive Jeb Bradley, Carr 8: We’ll find out.

~nator Eleanor Podles, D. 16: Going back to page 4 now, on 38:12, line 3,
the expansion ofplants by the municipalities. Could you expand on that? Is
that something that is new?

R~resentatjve Clifton Below, Grafton~13: Yes: The current iaw’didn’t really
have any clear provision for how an. existing municipal utility would expan& —

and I think there have been cases about existing water plants~ and electric
• ones in the case ofAshland where they have sought to expand and it just
hasn’t been clear bow they do that. •

So, in the case ofAshland they said we are offering the co-op so much money
to buy a distribution line on a road in the Town of Ashland. that they serve
part of and they wanted to serve the rest of it. The co-op said no thank you
and. so the Town ofAshland proposed to build their own set of (tape change)
the procass of determining value and damages to the PUG.

S~enator Eleanor Podles, 1116: So, does this aptly to all mu~nicipalities?

R~presentatjve Jeb Bradley. Carr 8: No, just the 5 existing municipalities:
Wolfeboro, Ashland, New Hampton, Woodsville
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&nator Eleanor PôdJes, 1116: Oh~ I see.

Rei~reseutatj~e Clifton Below. Graftonj3: Well, those are the 6 electric.
There are many niunicipaljtjeé that have water systems that may want to
expand. Typically, there is not a private and a public water system in the
same town, but that is not always the case. Obviâusly they could do it.by
mutual agreement, but it may be that the voters in a particular town felt
strongly that they wanted their existing municipal water system to serve the
~whoje town or more of it. This providea a clear route for doing that.

~~gtg~j~eanorPod1es, D.lf: Would that apply to Manchester,
Manchester Water Works?

Representative Clifton Below. Graftonl3: They would not have the
authority to expand outside their boundaries using eminent domain or the
power oftaking. They could only do that outside their boundaries by mutual
agreement. So, it would only apply to the City of Manchester within its own
boundaries if there i.s~sonie part that it doesn~t serve already.

William ]3artlett. Jr.: For the record, I am William Bartlett, Jr., and I
represent Consumers New Hampshire Water Company. Consumers supports
RB 528 provided it is not intended to effect any matter before the Public
Utilities Commission at this time.

There was discussion in the House, and I believe it was the intent that RB
528 was not to effect the issue between Consumers and the Town of Hu~ison.
Representative Below mentioned today that this was to go forward. I would
hope that that forward means that anything that would come before the
commission in the future.

We did not find any exception or any grandfatherjng, so.called, and it is our• request that the committee consider adding “However, it shall not be:

applicable to any proceeding then pending under the former Chapter 38 a~. -

this legislation is to be effective July 1, 1997.” So, we feel it would be unfair
• to legislate the matter that is before the Public Utilities Commission at this•.~.

time.

Senator Jim Rubens. 1). 6: Do you know no other cases relative to any type
• • ofutility that would be effected by this grandrathering?

William Bartlett. Jr.: Itis to the best ofmy knowledge that this is the only
one that is appearing before the Public Utilities Commission. There is a
representative from the Public Utilities Commission here today that could
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probably expand on that better than L This is the only one that we are doing
any work on.

~fl~tprA1nWj~jpp~ 1) ~. ~atpa~e?

iji~t~Jr~ This just adds to after the effective date.

~My name is Robert Upton. I represent the Towns of Bow and
Deerfield, and speak in favor of BR 528.

An attempt to answer Senator Rubens’ question about net book and the use
of net book as the direct value, direct damage value, there was discussion
about that before Represe~ntatjy~ Bradley’s committee, and the towns, I
think, wouki say that as a matter of.inherent fairness that to use net book
cost when we ta~ them at fair market value would have been unfair. So,
when that issue came up before the committee, the towns, who ofcourse
would benefit dramatically by use ofnet book cost as the valuation method
didn’t rush in and say, “yeah, we agree.”

We tax them at fair market value like we tax everybody else’s property, and
• the feeling that to use a lower value for purposes of acquisition probably
• wouldn’t be fair. That may not be an answer, but it is a rationale at least for

the position that the towns and cities took in the hearings.

• Pm not going to say an awful lot. I think that the testimonies of
Representatives Bradley and Below is an indication of how long and hard the
process was in the legislature, in the House. It is also, Ithi~k, a really good
example ofhow that legislative process works at its best. Everybody, all the.
participants to this debate were given an enormous opportunity to present
whatever information they had. There was tons of debate. Represent~jtjve
MacGillivray held everybody’s feet to the fire. Nobody got anything by bim, I: .~.

áan tell you that for sure,

This is probably not from anybody’s standpâint a perfect bill, but i think’it is
one that is a good legislative compton~j.ae, and I think it probably will work
based upon what I have been able to see. From the standpoint of tha cities.
and towns it is important for several reasons. In deregulation, the cities and
towns need the ability to compete.

1 can tell you that the towns and cities are not getting ready, at least the ones
I represent. I represent most of the large generation towns. We’re not
getting ready to run out and take these plants. Obviously given the amounts
~of money that are involved, it would take a considerable decision by a town to
take a plant like.the Merrimack Station or the Newington Station,
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What we feel that we have to have is a club or a tool jn’tbe event that the
utilities are not performing the way they should be in deregulation, if they
are not, for example, providing the rates, if they are not providing service, if
they are not.providing reliability, if they are not providing safety. In
deregulation1 we don’t know who.the owners of these facilities are going to be.
We already know that on the Connecticut River that New England Power is
divesting itself of all of those generation plants, and the PUG has ordered
divestiture ofPSNH’s plants among others.

So, we don’t know who is going to own them. We don’t know if they axe going
to be as good operators as PSNH and New England Power have been
historically. If they are, there is probably not going to be a great rush to run
out and. take these plants, but if there are problems with service, if there axe
problems with reliabffity, if there are problems with rates, we want to have
the ability to be able to go to them and say, “Hey, you better start
performing, or we’re going to get into the business, and we may take you.”

By giving cities, and towns these powers, we think it will influence
deregulation in a positive way. If it bogs down in the courts, for example, if’
deregulation really is going to get bundled up in the court and stay there for
a long time, it will give towns awl cities an opportunity to move forward and
affect rates in a positive.way, because ultimately a municipality can do it
cheaper. We have lower borrowing rates than a utility has, and even though
this bill requires us to make an equivalent tax payment, we’re ~tffl paying
ourselves.

We don’t have to pay dividends. We don’t have to worry about sb,areholder~.
We can do it cheaper than a utility can. Hopefully, that threat that we can
get in there and do it will impact rates in a positive way. Li some areas of
the state where rates are not going to have downward pressure like doos
County, that is extremely important, and itis entirely conceivable that
irrespective ofwhat .happens in the courts with deregulation that you will see
‘some municipalization in that area. ,

This bill, we think, very carefully recognizes that non-municipal. custotheis ‘

should not have to pay for the system. There was a lot of’discussion about
that and we think that is very important in keeping a level playing field in
deregulation. It would give.us a huge advantage if we could lay nil of this off
on taxpayers who are not members or customers of the municipal system.
We think that is an important thing that Representative Bradley’s committee
recognized and dealt with.

This bill gives cities and towns, and it is one thing they focused on, and it
was very import~nit to us, the ability to pay for these facilities ifwe clacide
we’re going to do,’it with revenue bonds as opp’osed to general obligation
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bonds. So, the difference in large part being instead ofwith a general
obligation bond you put the full faith and credit of the municipality behind
the payment. With a revenue bond what you~’re doing is you’re saying that

• the facility itselfwiJi fund the payment. The value of the facility will be the
security for the payment ofthat obligation as opposed to the full faith and
credit of the town.

• Thatwasareaihfld ceundorthepth
it. Your bonding capacity was limited to 10% ofyour taxable value, and in
some instances the value of these facilities exceed that. So it was a real
hindrance to doing it. The fact that we don~t have to be worried about debt

• limits and the like now and that citizens don’t have to worry about paying for
• something th~y~ion’~ use, we think is a real positive improvement in this bill,
and it is a good deal for everybody.

The fuial provision of the bill that we think is important is the presumption
ofpublic interest, having been obtained by virtue of a 4wo-thirds vote of the
community. In order to do this, you all probabljr live in towns and cities
where there are requiremea~ for two-thirds votes for various bond issues. A
two-thirds vote is a very difficult vote to get. If the municipality is able to get
a two-thirds vote authorizing it to go forward with municipalization, it makes
the process that much more streamlined and may prevent a hearing before
the PUC unless the utility wants to challenge that presumption.

I guess I would just say, in short, ~28 is a considerable improvemeni~ to RSA
38, and we think it reflects the realities ofa deregulated environment, and
we urge its passage. ra be happy to answer any questions. •

~Would it then be a’ correct statthnent if any
ratepayer of a mm cipaiized system feels that they want to, if there is
competitjt~n anywhere in the state, feels that they want to get out if th~,jric~..
is too high, they can do so•withcait any burdens? • •.

~≤lh~jji~~on: Absolute]y, unless they’ve entered into a service coniràct that
Representative Below was talking about. It may be for start-up purposes
important for municipal systems to go out and enter into service contracts
with some of its larger customers to insure that they don’t just walk the
system, but I think the normal homeowner or somebody like that, they’re not
going to do service contracts. At least I’d be surprised if they would, and
those people will have the ability •to shop around and if they think they can
get better rates, get them.

• That’s the whole purpose of deregulation, and their should have that ability.

We are countirigon the fact that we can do it cheaper and do it better.
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~~~JimRubeusD5: How is the residential ratepayer guarded
against a municipality overpaying for the distribution part of any assets?

•~Well, it’s again funded, it’s required to be funded by revenue
bonds,so it is not going to enter into the general obligation of the community
so that as a taxpayer you’re not going to pay for it.

-~How is the ratepayer guarded against the
• municipal overpayment for distribution?

~th~U ton: lie’s not going to buy thd system from us because our rate
system won’t be competitive ifwo.overpay for it.

~ My final question on the net book question, we
have probibjted -redundant lines. Would it be conceivable that a particular
set of lines through a municipality might be valued at chokelipid valuation
levels, and be demonstratively valued that way?

i~&b LU ton: Sure, I can tell you there was not unanimity about whether or
hot redundant lines ought to be prohibited.

~QrJRui~ensj~: Therefore the market value and that would be a
chokehold valuation would be the market value?

&h~LUp~n: Right. -

~rJ~RubeflBD5. Could that not be driven to absurd levels
compared to the intangible physical valuation? .

i~t Upton: I have to. say, as I started to say nd excuse m~ for ..

interrupting, but I thought the cities and towns were not unanimous tl~at~ye
should not be able to put in a redundant line if that circumsta~cee~ted, but. ‘.

the committee was very strong about it didn’t want that, and that was oiie of
- those areas of compromise that we felt that we had. to, in order to get soñae of
the provisions that were beiefiajaj to us, that we shouldn’t tesist that. . •

As an ideal matter, I don’t think that there ought ~to be a prohibition against
redundant lines, because I can see precisely what you~re talking about
occurring and where it would be beneficial for a comzmmity or a municipality
getting into the system to run a redundant line at far reduced cost.

~Jim RubensD5~ Couldn’t then in almost every case or even every
case municipaij~a~on be blocked by a claim for or an actuality of some kind
of chokehold valuation for part of the generatjo~ assets?
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~he~Yp~n: We have to, I think the way. we ultimately thought about it
wa8 that we had to count on the PUC and the PUG’s expertise in valuing
these, and that the PTJC would not permit a chokehold by virtue of a
rethwdant line.

But whether that happens or not, I mean, it can only ....I guess thafs why I
said wethjijktJ~js is not a perfect bill, but that it will work, and that if it
doesn’t work we can come b~ck to you with problems like that and can give

: you precise examples of where that occurred and how that ought to be
discontinued.

Any other major areaá where municipalities had
concerns about the bill here as presented?

~h~llp~n: Well, I guess I can’t speak for alt of them. I know I had some
concerns about the equivalent tax payment, but I thought clearly that there
ought tobe some payment of everything above expenses ought to be paid
back iu.to the general fund. Any money that is raised by a municipal system
above its expenses ought to go back into it, but I think the feeling in the
committee was that they wanted a level playing field, and municipalities had
a better than level playing field ifwe got into the system ifwe didn’t have to
make an equivalent tax payment.

I donft think any of the communities object to that. They’re simply paying:
themselves out of the system, so that it is ultimately not a hardship. To me it
doesn’t make tremendous sense to do it that way, but it clearly is a
requirement and not.something I think anybody is going to go to the mat on.

~ Wouldn’t you have ah argument for the bill
here, would you have a.cost shift ifyou allowed some tax payment lower than
present tax payments on members of the mimicipajjjy where taxpayèrawere~
not users of that rnunicipal ‘utility service?

hg~jj~n: Arguably, and I think that’s what Representative : -

MacGilJivray would tell you that he was very cautious ofwhen he included
that in there. He wanted to make sure that that couldn’t possibly happen. I
think everybody looked at it and said that will work fine, and as a
comprOmise.

Senator Allen Whipple. ~D.8: When. a community decides to municipalize,
and has to set the value on what it is going to be paying for the distribution
system with the current provider, and you say that this distribution system
can now be taxed at fair market value. Would you say, in your opinion, is
that a fair price the community is going to pay the fair market value would
pay Whatthe assessed value was?
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h~r.~Th ton: Sure, but there are other elements that are going to go into it.
I think at least the utilities will argue that if that portion of their franchise is
being stripped from them that there is a severance that influences the overall
value of tlie.totaj franchise and that that should be reflected in the Value of
that. But, in e~sence, sure that ought to be the starting place, whatever the
fair market value ofit is, and fair market value for taxation purposes may be
differeiit than fair market for acqiiisition, purposes, although it is a little hard
to conceptuaj~ that, but I think that that could be the case in some
instances.

Could something follow like a distribution
system is taxed at say $10 million, and the community offered the $10
million, and the utility who owned it said they think it is worth more. They
think it is probably worth $40 million. Could a community make an
argumeut’for assessing it at $40 million?

i~obert Tinton: Well, we sure will try. I~m sure. These battles are fought out
• on so many different levels once you get into these abatement processes.
There are 5 methods ofvaluation that the court can look at. It can look at

• net book cost, replacement cost, comparable sales, the income that the plant
• generates, and its replacement value. Would you, an alternate system, would

you replace it with sOmething more fun~tjon,al currently and would that be.
• • less or more expensive to do?

It is a very very complicated process that the court looks at and trying to pin
value on a utility plant on any particular day is just about impossible,
especially when you start taking into consideration the effects of
deregulation. Nobody knows what deregulation means to value. We just

•don’t. We think it means on the short term that especially for generation
facilities that the value goes down.

BOth Bow and Newington, I can tell you, have taken enormous hits li~.thair
value. The value in Bow by agreement declined front $~20 million down into
‘the $250 range. In Newington it went from appro~mately $320 down ~o,
$150, so and that is just the impact of deregulation. What is deregulat~on~

• going to mean ~or these plants? -

There was discussion about the possibility ofNewington being mathballed.
Just jut away for awhile in nil of this process. Nobody knows. I wish we
could guess a little better, but we can’t, and it is going to take us into a lot of
very strange places. Deregulation is going to be very very fascinating in a lot
of different ways, and it is going to have a lot of impacts that people aren’t•
considering.

313



~~Qm~be~ ~ How solid is the argument that because the
Supreme Court has.ruled there is no exclusive franchJsg that there could be
no argument as to an impact on franchise valuation as a result of severing
out Some of those assets that a municipality might attempt to take?

robert Uptop~: rin sure I don’t want to limit my ability to argue just that, but
I think what you would hear from the utilities is that when you own any
property and it is of a certain size and you cut off a piece of it, that you~re
limiting the value of what remainjj. Whether you have an. exclusive franchise
or not, you have a bundle ofproperty that, is being reduced in sIze and that

• could effect the value of the remaining property. I don’t know whether it is a
good argument or not.

~Ju12.RUb~us B. 5: But, I can see at least for simplicity’s sake two
valuation methods or two impact valuation methods, one being the physical
effects on the remaining let’s say distribution assets of the utility which
would be things like power balancing, and then secondly, the dim~rnition of
value of the franchise. I’m wondering to what extent this is an argument
that diminution value of the franchise must equal zero, because there is no
(unciear) fran.ohise to begin with. Would you argue that?

~h~aIZ~ ton: I certainly would. I think the value to the franchise falls to
the wayside. I think the loss in value to the remaining property is an
argument that probably will be made and be made effectively if I know the
utility’s lawyers, and I do.

senator Jim Rubens, B. 5: You would argue for the municipality would
argue.,. • . ,

Robert Upton: Clearly argue that there is no more franchise irálue.

~enator Allen Whipple. B. 8:. If a community is buying.a distributfon
system, if it bought the whole system, part of it say goes into an adjoining
community with the permission ofthe adjoining commuiiity orthe
partnership of the adjoining community, ifyou bought the whole system so
then there wouldn’t be any question of splitting the sy~tem up. The value of’
what is left, would you say that that would be at fair market value would be
what it would be taxed at, take the whole system?

~øbert Upton: The whole system, still is a part of a greater system. Say, for
example, in Claremont, I can’t remember what are the towns around
Claremont, but say Claremont, the entire Claremont distribution system
included some in. Unity or something like that, if that is one of the towns’
around you, that entire system is still a part of the statewide system of the
utility, so even though you have taken the entire sy~tena in Claremont,
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including what may exist in any of the surrounding towns, you still have the
question of severance of that entire n~rnal system from the entire larger
system.

~~ator Alien WhiD~,le. B. 8: Are you talking about, let’s say the entire
larger system is a company. What ifyou took everything a company had?

Robert Unton: Then I think that’s a better argument. That’s right, you have
: ‘the Vermont, I don’t remember the name, and the rest of their facility, as I

‘recail, is all in Vermont, so ifyou took the entire what exists in New
Hampshire it is a little bit harder to argue about severance. (tape change)

&nator Jim Rubens, P.5: Could m olpalities band together in becoming
an acquiring entity?

Robert TJyton: Absolutely. And that is what I think you will see in places
like Coos County, because in Coos County it is going to be very difficult for
them to achieve the rates that we’re talking about in the southern part of the
state and the lower rates. There just isn’t enough demand up there for power
producers to give them good rates, unless there is either aggregation or a
banding together tonnmicipalize so that they can bring a considerable
amount of demand to the table and then jüsti~’ getting some lower rates.

Senator Jim Rubens. P.5: So, the, municipalities as a part of CVEC could
band together to take ~all those assets and that would stre~nnThae the entire
process down to some kind of FERC proceeding

• Robert Unton: Sure. I would thiñkso. I would think it would. As I said, I
think that is really what you~re going to see is you’re going to see inter- -

• municipality agreements to enter into some kind of nicipaliz~tion where •

one or more, two or more eonit~iunitieg will municipalize what exists4~ thorn
‘sad then operate it as a single entity. I tbinlr that will be the wave of -

municipalization in the future. . .•--

Senator Jim Rubéns, B. 5: The FERC proceeding wouldbe some kind of
deliberation over the e~tent to which the existing power purchase contracts
become exhausted, termination of the contract and valuation of that -

remaining duration? Something like that?

Robert Unton: I guess so. I have to say rm not the greatest expert on what
happens at FERC, but it would seem to me that something along those lines
would have to happen, and then you~d go from there.

This offers, I mean and, I think one of the reasons the towns and cities feel •

that this is such an important bill is that this gives us a chance to get the
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effects of deregulation, especially if it bogs down. That we can go ahead and
do some thoughtful and new things and try to get some of the benefits of

• deregulation for our citizens. And like I said earlier, it gives us a tool to say
to the utilities, “Look, either do it or we’re going to do it. Stand up and get us
some of theáe benefits, or we’re going to carefully think about this and maybe
do it.” AILd it is a good bill for tl~at reason.

• Senator Allen Whipple. I). 8: What you’re saying, I think what it says iti
this bill, is that ifyou have a utility that continues to fight •this deregulation
procedure, this bifi allows the community to just move in and municipalize?

Robert Upton: Yes.

Senator Allen Whipple. D. 8: Get done with what the legislature intended
• todo.

Robert Upton: Yes. And I want to compliment again Representative
Bradley’s committee and Representative Below’s subcomjxiittee. They were

• excellent committees tà do this. They worked incredibly long and hard on
this, and they really ought to be commended for all that they’ve done on this
bill. This was not an easy bill.

Richard Samuels: I am Dick Saznuels from the McLane Law Firm ~in
Manchester, representing the Town ofAshland. Three things to say. First,
Ashland is one of those 5 municipalities that currently has an electric
department, and. Ashland supports this bill although it is not ideal from its
perspective. i’m not sure it is ideal from anyone’s.

Second, Representative Below made a statement about what Ashland’s
controversy was before the Public Utilities Commission and then the
Supreme Court, and I just want to clarify that what Ashland did was propose

• to expand its system by duplicating the lines in a portion of its town that is
served by New Hampshire Electric Co-op, and we asked the Public Utilitie(
Comn,i~sion whether we needed their approval to do that.

The Public Utilities Commission, by a 2-1 decision, said yes, you have to get
our approval, which we hadn’t applied for. We appealed t~iat to the Suprem~
Court; and the Supreme Court agreed with the Public Utilities Cornrni~sion;

• We did have to get t1~eir approval to expand into that area. But, there has•
bee~. no denial of any requests to expand. There has been no denial of an
attempt to put in duplicate lines, although we were sure that was coming.

Third, and finally, on Section 30, Senator .Podles,~ which is the Water Supply
Protection Condemnation section which is something that has been in the act
for a long time. It is not new.
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~I am Susan Chamberlin. I am here for the Town of
Hudson. We are the first town to be using the municipalization statute, and
I was fortunate to work with the House committee on making some changes
to the statute in order to improve the process, and rm speaking in support of
these changes. I think the committee looked long and hard at how they all
interrelateci into each other and considered not only water but the electric,
and came up with some good solid amendments to improve the process..
Particularly the change or the creation ofa presumption that once the vote
goes through that that creates a presumption that it 18 in the public interest.
I think that is important to recognize that municipals make these sort of
deci~ion~ all the time as to what is best for their community, how they can
best use their money, bow they caii best make economic development
decisions, and this is one option for municipals to look at.

There was a question about whether or not ratepayers were protected from
Qverpaying for these assets. The purchase price has to be confirmed by
another vote, so once they go in, they say we want to do this, they go through
the whole valuation process, either there is an agreement or the rue comes
up with a number. That number has to go back to the constituents to be
voted on, so they do have an opportunity to say, “This is too much. It is not
worth it to us.”

So, as a group, they~are protected. If one individual thinks it is too much
they would have the option, if it is electric, to go somewhere else, or if it is
water to dig a well, but that would be an option.~

I’d ie happy to answer any questions about the process. I have a copy of the•
amendment that Mr. Bartlett wants to put on. I donft see that it is
necessary. This is not a retroactive piece of legislation. It doesn’t apply to
something that has already gone forward. [just don’t see that ~it is necessary.

The comments on net book value -- I will talk briefly about what we have
proposed regarding that and the issue for Hudson is more the alloàation than
the actual total. number, and the way we propose to allocate it is that the net
book would go to the shareholders. We think they’re entitled to that. The.
differenëe between wbateyerthé cdmmjssion determines is just compensation
and the net book would go back to the remaining ratepayers: So, in essence,
it goes to the company, but it doesn’t go’to the shareholders. It goes to offset
any potential rate impact for the remaining customers.

So, the Town ofHudson still has to pay this money, but we are proposing an
allocation that will go to the benefit of the remaining ratepayers and not let
the shareholders just take the money and run, with it. That way they are
getting full compensation for the amount ofcapital that they’ve put up.
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They’ve received a return over the years, and the remaining ratepayers are
protected.. And we think this is a fair way to go. So whether or not that
would be the way it would be in every single case I don’t know. I think with
Hudson, Hudson has been subsidizing the outlying communities forsome
time, so that is a large chunk ofmoney that is needed to offset any rate
impact for those other customers. But we didn’t feel that the public interest
would be met unless we made that offer, and so that is how we decided to go
forward. .

Senator Jim Rubens, I). 5: That arrangement has been agreed to by both
parties in Hudson?

Susan Chamberlin: ~No. That~s what we’re litigating.

~en~itor Jim Rubens, .D. 5: Isn’t that like a sham transaction, inflating or
having a higher price and then paying the differential back to the acquirer?

Susan Chamberlin: Well, it doesn’t go to the acquirer. No, it goes to the
remaining iatepayers. It doesn’t go back to the town. It goes back to the
remaining systems. It pays down the debt on the remaining system, so that
they don’t have a rate increase in order to compensate for us leaving the
system. So Hudson doesn’t get it, It is Litchfield, Pelham, or whoever else is
left on the system would get it.

Senator Jim Rubens, D. 5: What is the standard ofproof in rebuttable
presumption? To rebut for something not a public interest?

Susan Chamberlin: I don’t recall.

Thth~rt Upton: It would have •to be a preponderance of the evidence. I don’t
see how it could be.otherwise unless it is by statute established that it is a
higher burden of a preponderance of the evidence.

Senator Jim Rubens. D. 5:’ Is that an excessively high or a low burden?

Susan Chamberlin: It is not excessive. It is similar to wha~ the commiRsion
does when it looks at public interest, all the circumstances.

Aiñv Ignatius: For the record, I am Amy Ignatius, general counsel at~ the
Public Utilities Commission. We are here in support of the bill, amid again.
congratulate the members who worked very hard on it.

There were a couple of questions that came up. I just wanted to address for
your information, there was a question on whether there are any other -

utilities who have cases now pending before the commi~SjQfl in a simih~r
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situation to Consumers Water, and I can’t think of any that are. I’ll go check,
and if there is anything different I~1l submit a letter to you to let you know
that, but I can’t think of any so that the amendment that Consumers
proposed to make clear that it is not applicable to any proceeding then F
pending, I think, would only apply to the Consumers’ case.

As to whether it is necessary, good, or bad., wedon’t oppose that provision. I
think it is possible to interpret whether the new statute 8hould apply to this
case or not in different ways, so it may be ne~ess~ry to put it in to be
absolutely clear ifpeople wajit to exclude that. Sometimes the corn rni~sion
will interpret new statutes as applying at the time they make a decision.
Other times they will decide whether to apply the new statute at the time
that the thing was 6led with the commission. It varies at times, so it sounds
like everyone agrees that this is their intent that none of these provisions
apply to the case that is pending. It has been filed for probably a year and

• has another year to go in its proceedings. This would certainly make it
,absolutely clear.

The only otherthing iwanted to mention is the whole question of how to do
valuation, and should you specifj~’ in the bill net book value or fair market
value or any other of thevaluation methods. I think it is safest not to. We
generally use net book value in all ofour valuations but they don’t usually
involve this kind of a situation. They axe usually for other purposes.

So, whether we would in an acquisition case use net book value, I don’t know. -

Whether we’d use fair market value, I really doii’t know, so I wouldn’t be
comfortable with specifying either way. I think it would be best that when’
the commission is dealing with that he has got all the parties with all of the
ôppórtunjty to brief it and argue it and really think through’and maybe even
craft some hybrid form or different valuations for different categories of
property; who knows.

I”don’t know if there is any need to say it here, and you might limit things~;
that otherwise could be more creatively worked out at the commission. So, ~
would reeoiiünend you keep that as is in the bill, not specify either way.

That’s it. If there are any questions, I’m happy.to answer them. Otherwise, I
know this has been going on for awhile. rm happy to conclude.

~nator Jim Rubens, D. 5: So the PUC would, in a case where a particular
distribution asset might have some kind ofvery ‘very high chokehold
valuation, the PUC would possibly likely diminish that valuation or that
plant’ evaluation?
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A~v I~n~tiüs: We generally call theni bottleneck services, and, where you
sort of have this critical need to have people have access to it, we haven’t
been dealing’with it in valuation quite so much, as in costing out people’s
access to it in other industries, and the push on the commission’s front has
been to~makê sure that that access is .people can get to It at a reasonable
price, really looking at the actual cost of the service rather than its value to
the operation of the system overall.

If that is illustrative ofwhat might happen in an acquisition case, keep that
in mind, but I think until it gets to that point I can’t predict any better than
anyone else would how the commission would interpret it. But generally
there has not been a value analysis. There has boon a cost of tbe’service
analysis in setting prices or rates for people to be able to tap into it, and
presumably the commission would start from a cost basis in looking at
valuation, and unless it can be convinced that it should look at a market
value basis, I think its general approach is to start with cost and begin and
end on a cost basis unless someone tells them otherwise.

And there may be good arguments that valuation should come in to some
extent, but its general approach is not to begin that way, but to begin, with a
cost basis.

Senator Jim. Rubens. 115: But here the proposed law would say to begin
with a market valuation, at least with respect to real estate taxation.
Wouldn’t that be used as evidence before the P110 the legislature intends
market val~ie rather than a cost basis to be used?

Amy Igxiati~: I guess I don’t know .tbat the bill says that it starts on a
valuation basis looking at a real estate level.

Senator Jim Rubens. 1). 5: It intends that municipalities be compensated
for lost real estate taxes at a market valuation.. .

Amy Ignatius: I~ requires a payment~in liefl. of taxes that is based on the
kind of taxes it has been receiving, but ...

Senator Jim Rubens, 115: 1 was just wondering whether That would be
deemed as legislative intent, that market valuation would be used in that
portion of (unclear)

kxiv Ignatius: I guess I would see them as different analyses, and they
might have a different approach in how to set the valuation and. nst take that
as a direction from the legislature to use fair market value. If it is being read
to mean a presumption that we are looking at a fair market value approach,
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then maybe we do need to say something to not weight it in favor of any
particular valuation method.

I had never interpreted it that way, so that is helpful to know ifyou’ve
interpreted it that way.

Senator Jim Rubens. I). 5: Isn’t it dangerous to statutorily restrict
redundant distribution assets constructed in order to mitigate the potential
for this — the word ~used, not the chokehold

Am~ Ignatius: Bottleneck services?

• Senator Jim Rubeas. D. 5: ... bottleneck valuation?

Amy Ignatius: We did not propose that provision or at least this session we
didn’t, and I don’t know if last session the commission may have been in
iitvàr. I honestly don’t know, because I wasn’t here for that. I think I was
told by someone that the commission did weigh in on.that last year, so I don’t
mean to be contradicting my agency.

• senator Jim Rubena, D. 5: Y~u don’t recollect what the PU(Ys position last
year was?

Amy Ignatius: I’m told that we were in. favor ofprohibiting redundant
facilities a year ago, and there has never been a ruling on that in. the Ashland
case. They didn’t get to that point, because they haven~t yet ffled back to
come through the commis~ion for approval and whether itis in. the public
interest.

I think it is really a public interest analysie. There will have to be some
duplication of some facilitiGs for someone to operate a competitive system
within. Let’s say they’re both tapping offof a transmission line with different
distribution systems. There is going to be some duplication of some iacWties
in order to make thiit happen, but that doesn’t rnean that it is actual!y
running up arid down the street, two lines, block after block after block, but
there will be some level of duplication. •

•Ifyou~ve got someone who Is really locking up a corridor and they just can’t
possibly get anyone else into the system without it, it is hard for me to
understand how that becomes a duplicate distribution. Well, I should stop:
I’m going to get myself in a knot here.’

~enator.Jim Rubens, 1). 5: The language is very restrictive here. “No
public utility or municipality shall construct redundant parallel electric
utility lines.” There is not an allowance for de n,ininius redundancy.. So, I
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would wonder whether the PUC would prefer to let this question be resolved
by public interest determii~,atjon.

J~iny lgnati’us; I can certainly take that back to the commission and tr.y and
give a response to you before you are scheduled to vote on the bill

~iator Jim Rubens. D.5: So, we can await an official PUC

.Amv Inatius: Some sort of a letter with some sort of statement. I don’t
know quite what i’ll be able to obtain, but I will try~

If there is nothing further, thank you.

~p~itjv~ J e~v Gillivray, Hils 21: For the record, I am
Representative JeffMacGillivray, Hilisborough District 21, and I am a co
sponsor of this legislation.

I would like to simply address a couple of the loose ends that were left. A
question was asked earlier by Senator Podles *hether does the prOvision on
expansion of existing m’ui3icipalg, 38:12, apply to all, and I believe someone
may have given you the impression that that would apply only to the 5
existing electrics and the existing water. It would also apply to new
municipals created in the future when a few years after that they went and
expanded their facilities further.

It was meant to be all inclusive to provide a short cut from part of the
procedure but not all of the procedure whoa an existing municipality whether
it was existing before this legislation or newly formed subsequent to it went
through the~,jlrocess. It leaves out the steps ‘under RSA3S:3, :4, or :5, but

- ‘ then prescribes the method of 38:6 through :11. -

Second, in response to some que8tions from Senator Rubena regarding -

ratepayer&wanting out, they can do so, and he was talking in t~rz~as of
distrjbutkn systems. If a distribution system is taken over by a municipality
in a part of town, there-is no intent, and indeed there is no practical way, for
an individual ratepayer to get out, and some statements might have been
ambiguous. The comments made do apply to generation customers who are
intended to be able to be let out, so we indeed have retail competition in all
newly formed müuicipala, and hopefully in the existing ones in the not too
distant futur,e as well, although that is not required by statute.

Senator Jim Rubens. D. 5: So a reduced valuation or an over valuation that
is approved by the voters leaves someone using that distribution asset no way
out? We’re paying for that over valuation.
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J~~tative Jeffrey Ma Giilivray Hills Zi; That is correct.

~i~or Jim Rubensfl5: The distribution part?

&P~’~ative Jeffrey MacGflliyray. 1: The distribution part, that is
correct. There wouldn’t be any way around that. Walton questions
regarding distribution value arid over valuation, because I have a couple later
points on them as well, but yes. In that case, the people within that service
area are intended to be customers of that, because they have no one else they
can buy from. It has to come through that set of wires and poles. There is no
direct protection from paying too much, but indeed the fact that a two-thirds
vote is required should slow down most over valuations.

i’ll skip ahead to one you just made regarding isn’t it dangerous to block
redundant lines. Look carefuijy at the wording there, and it says that the
pTOhib1tjø~ on redundant lines, page 11, lines 6-9, ~‘This section shall not
apply until retail electric competition is certified to exist ....“ At that point
you at least have access to competitive generation, so all of the points
involved in municipalizing to try to huriy that process along are no longer
relevant.

This section doesn’t come into place until that log jam to competition is out of
the way. So, to the extent that you were worried about the prohibition on
redundant lines slowing down the opportunjties for retail competition, that is
not a reagoiiab~ concern, To the extent that you want it as a way of getting
around a town that has paid too much for its distribution assets, that’s a
whole other problem.

~ That’s not where my concern is aimed. It is
aimed at post-competition. The present owner, pre-municipalizatjon owner,
ofdistribution assets simply assigning a chokehold or bottleneck valuatio~n,
very very high, extraordinarily high bottleneck valuation to those —

•distribution assets thereby blocking reasonable acquisition price t~r that
municipality. (tape change)

~~~tjyeJ~ffrey ~t~pGi11ñmy, ~Jil~1: I think the procedures of the
PUC are probably adequate to force them to allocate reasonable costs to
reasonable parts of the system and, not to do too much in that regard, but
your concern is not unfounded.

•‘fl~ere was a statement by one previous witness regarding that he didn’t
think it made tremendous sense to have this requirement ofpaying taxes
after a community had taken over a generation aáset. As I think you
partially raised in your subsequent question, it is clear to me that if you want
the other consumers in the town who are not interested in purchasing from
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the municipality to have, in fact, a level playing field, then the municipality
must continue to pay into the public coffers at a level consistent with the
valuation procedure and the valuation process that previously existed.
Otherwise, taxes are going up in the rest of the town to subsidize people that
are Purchasing from the newly municipally acquired utility. And that is why
we put all of that in.

Senator Jim Rubensfl5~ Representative MacGilhivraj,’ do you think there
is any risk of a utility arguing that that mark~t valuation is evidence that
the acquisition price of some distribution asset might be at market as
opposed to cost? The PUC has testified it is their usual’ basis for evaluation.

~Let me ask you to hold that
question for about one more minute.

Finally, on the entire question of fair market value versus depreciated book
Yams, the problem here is that ifyou have a plant out there that is going to
be bought and sold among private entities, fair market value is a reasonable
way of figuring out approximately what it is worth. In the case of how much
should utility customers pay to purchase a plant that they’ve already been
making payments o1 it is not an appropriate circumstance, and we discussed
this ‘for awhile and decided there was no way we could incorporate it into this
legislation in any reasonable way. Maybe ifwe discuss it for several more
years we will understand it well enough to be able to do something. Maybe
you can help us.

What is going on here is that in a fair’niarket value situation the company
has something that is valued at fair market value, and they sell the products
made from it, the electricity mad~e from.it, and they keep in mind the fact
that they can sell it for admething later. In the .case of a regulated utility, ‘the
process is more analogous to making payments on a mortgage aid paying.oft.
the entire capital of the plant witlnn a 30 or 40 year time horizon ~, ‘-‘

What happens is the ct~mpany is allowed to collect at a rate that will recover’
all of its’investment in that asset over a 30 or 40 year lifetime of the asset, “ ‘‘~.

and by the time a few years have gone by, often the, rate of return on capital
‘has been set at a level that includes inflation or something of the sort, and
what this means is that in effect you are payi:ng down your.mortgage faster

,in terms of the dollars that are there.

After 15 or 20 years have gone by the utility customer has made enormous
: payments toward paying off this plant, and’indeed if no further investment is

needed to be made in terms of major improvements, we would eventually
reach the point after 80 or 40 years where the company had completely
depreciated the asset on their books. They were no longer earning a return
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on those assets, because they are now valued on the books at zero, and the
customer, in effect, is paying nothing for those assets, because he has already
previously paid more than he might pay in a free market situation. This is
not anything that is right or wrong. It is simply a reasonable way of getting
through a non-free market situation with some sort of a rule that works, and
generally since investments have to be made in the upkeep of these lines, and
poles have to be replaced and wires have to be replaced, it doesn’t wind up too
far removed from free market except in times when there is massive
depreciation of the dollar.

Since such massive depreciation of the dollar did in fact take place in the ‘60s
and ‘70s and early ‘80s many of these assets were first put on the books years
ago and are currently hanging at fairly low starting values, and have, for the
most part, been paid.off. Although, in some cases the rates of return got
fairly high during the late ‘70s and early ‘SOs.

As a result, fair market value and net depreciated book value are sizably
different, and it is very reasonable for the customers to continue to pay on the
basis of net depreciated book value, and indeed, if somebody else took over
that franchise, it would probably not be reasonable to mark up those assets
so that the customers could pay for them again. Thus, there is very good
reason based on what the assets are worth versus what the consumers have
already paid for.

The difference between these two justifies a difference ‘between what might
be paid to a utility for this versus what somebody is reasonably entitled to
tax the utility on. and the distinction is important when you consider that the
amount being taxed on is something that has to be’ equitable across the stalë
against other providers of competitive services in those situations where’
electric energy can be substituted against other possible suppliers ofenergy if.
you’are not taxing this asset properly, whatever properly means. You are -

either creating an unbalanced playing field for them or against tb~rn.:

That is a fairly long winded answer, but it is reasonable to have in the back
of your mind a concept whereby these two should not be the same, the value
that customers should have to pay to finish paying it off versus the value that
is placed on it for taxation purposes.

~iator Jim Rubens, fl. 5: Would it be wise to add a sentence to the effeët
that the real estate. taxation basis, valuation basis for real estate taxation,
would not be necessarily used as evidence for the PUC in their condemnation
evaluation?

&presentatfre Jeffrey MacGillivray, Hills 21: ft be honest with you, I don~t
think I fully understand this issue. I don’t think our committee has had
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enough time to discusg it, so that the commjt~e would feel it understands it,
and until we have had a chance to discuss it a~r~o~g ourselves and reach a
little more eOnsefls~.s than would be possible given that level of ignorance, I
thinkjt would be premature.

I don’t ttiiuk it will cause a problem given that we are by these statements
making it clear that there is no legislative intent to make those two numbers
equal and that there are reasonable grounds for believing that they, under
ee~rtain circumstances, shouldn’t be equal, and I think ifwe just lep.ve it open
for now, I think the PUC will do a reasonable job, and I think we can
continue to study this matt;er, and maybe as we look at one of the re-referred
municipa~ation bills that has been held over, we will, have a chance to
discuss this at length and maybe have some legislation next; year. I think it
would be premature at this time to write any words into this since they could
very easily have unintended consequences, and given the amount of time we
labored over a lot of difficult words in this, I think it is probably not a good
idea to rush in with words that might have drastic unintended consequences.

Senator Jim Rubens. 115: You are arguing clearly that there should be no
statutory basis for evaluation. It should be open ended. That’s what you just
stated.

~epresentatjve Jeffrey MacGillivray. Hills 21: I don’t think that is
necessarily what rm saying. I’m saying that the two under many
circumstances should not be the same.

S~ator Jim Rubens, P. 5: Sometimes yes, sometimes no?

Renresentatiye Jeffrey. MacGilflvray, Hills 21: I am saying that in certain
circumstances they should be different. I don’t know whether there are some
situations where they should be the same, but I think there.,are some~
situations where they should b~ different, and I think ..‘

&nator Jim Rubens, D. 5: So, what I’m asking is whether there shoii~d be,::
language simply stating that the legislature is making no detern~ination as
to valuation methods thereby delegating it in an ope’u end basis to the PUC?

21: 1 think that is the way the
current practice is. I don’t think it is necessary to add. words at this time. I
think the legislative intent that there is no intent in the law to make onç
drive the other is clear, and I think that we should continue and look at this
for awhile and make’sure we have it right, and maybe we will want to say
something regarding what valuation should be u~ed so that we don’t have the
current difficult situation where the department of revenue atinifr~~tration
thinks it is Supposed to continue using a method which towns have
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challenged in the cou~g and through settlements without reaching the courts
such that half the people in this state are having the uti]it~v poles in their
municipalities taxed at a different rate than the ones that are just using the
numlIers from the ])RA. I think we probably should address this at some
point in the.nearfutur~, but in this case I think near future means next year.

J~n~R1g~ns.5~ On the Prohibition of redundant distribution
assets, it is a flat prohibitions The PUG has testified on this that there is

• allowance for small amounts of redundancy or that flexibility would be
required. Should the language reflect that somehow? Should the PUG be

• given latitude under.the public interest detenxiina~j~~ as opposed to a flat
prohibition on discretion of redundant assets?

~~1: Given that we are talking
• about assets that are going to remain under traditional utility regulation or

something similar to it, any time you constru~ additional lines you are going
to add to the total electric bills of the State of New Hampshire. It may be
that you provide a savings for somebody at the expense of somebody else by
doing something like this, but I think the prohibition is correct and that if
there is a problem that looks like it might need redundant lines to solve it, it
probably means there is a problem.in the cost allocation formulas and it
should be addressed directly so that the problem can be addressed without
the additional expendit~e of money rather than by spending more money
and driving people’s costs up further in order to subsidize a few local people
at the expense of distributing some costs among the system as a whole.

I don’t think the situation will ever arise where it is economically efficient to
do anything of the sort. I think the PUG should clear up it~ c~pst allocation
methods if in fact they cause a problem of this sort. •

~tor.jjni Rubene. D.5: I’m conteniplatiug obtuse argumen1~ ~bout.
consequential damages valuations due to the construction of redundant lines
that may or may not be defensible and by allowance of redundancy
distribution of such valuatio~j arguments ge~tfiag out there.

21: Given that we’re discussing... ,

distribution lines which will continue to be under a regulated cost structure, I
think that your arguments probably don’t work. I think they are probably
not appropriate in that environment. As long as you have the generation
busine88 tied to the distribution business, as we do at present, anything is
possible, but please note that we made this section only apply after retail
competition exists. I think the current language is sound a.nd should be left
alone.
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~ As I understood when you were talking about
valuing distribution systems, and in order to, and I know you’re talking about
protecting the ratepayera, would it be fair to say what you were saying was
that the ratepayera have already paid for the system less the net book value
which is left, and that if you paid more than that book value you would be•
having the ratepayers pay twice, for the distrjbu~jon system which they really
have already paid when the rate was set?

~pive~eff~Mac(3j1ljv~ Hills 21: I thank you for summarizing
in. one-tenth of the words I took what I said. That is exactly what I was
trying to say. Thank you.

Here on the bdttom ofpage.9, line 87, ‘just and
reasonable extent.” Would it be workable to say iiastéad the dommission shall
4eteruijne, and are conei~tent with liE 1392, however that is de~ned today,
consequential damages? So,th.at we have consistency in terms of state
regulations of these consequential damages.

~n~tiYe.i!e~eMacGiffivray Hills 21: I agree with the answer given
earlier by Representa~~~ Bradley, who I think summarized my views and
those of most of the rest of the committee, if not. all the rest of the committee.
I will add that the 2 situations are not identical, because in one case you are
taking existing businesses and having them go onwards, and we are simply
convertiiag existing distribution and generation systems into distribution
systems with generation attached. In the other case, we are talking about
acquiring something from the utility and permanently taking away from
them assets that would have still been theirs under HE 1392.

And furthermore, I think that the issue really is mock for the reasons stated
by Representative Bradley, that I doubt that FERC has any intentions of
letting go ofjurisdictjo1~. Indeed to the exteiit that we have read in ~iere
words that match, words that they have intended to.use, they might be n~ç~
likely to allow our state Comm i~sion to take over the adjudication rather than.
do all the work themsehres if our words mirror theirs.

To the extent that oti? words don’t mirror theirs, they are more likely to
simply say we will take all the proceedings here in front of ?ERC and take
our usual 2 or 3 years to dolt. So, you have that factor to consider as well.
To the extent that our language does not mirror FERO 888 language, we may
be making it more difficult to have so’me of the factual determinations
handled in-state as opposed to out-of-state. In any case, I think given FERC
Order 888 that these words are reasonable.

~ But in RB 1392, we’ve instructed the valuation
of the distribution assets to be at book value. We’ve not allowed stranded

-~

~- --—~ ~



casts to mark up D&D assets. Here We are leaving that question open.
These could be very large sums ofmoney we’re talking about here. Not
inconsequentiai sums ofmoney. Again, when we set policy last year we said
D&D assets are not to be rnarkedup

~ 21: I believe the exact phrase is
that it is not a preferred method~, and we were sending a clear signal that
they better have a very, very, very good reason for doing anything different. I
agree with you.

•~ I don’t have the language in front of me. I think
it was stricter than that.

You may be correct. My• recollec~4on i.e otherwise, but in any case the intent was clear. We don’t like
the idea. •

With regard to the main point ofyour question ...

~toreJ~ube~D5: Then it ties in with Senator Whippie’s concerns
about valuation and above net book. We explored that.

~ Any other questions? Any one else wish to
testify? If not, I’ll close the hearing.

Hearing closed at 1:00 pm.
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